


























O Quick-reading advance digests of new decisions in the in- 





» » » ‘THERE are seven different, individual units of the 
CCH INSURANCE LAW REPORTING SERVICE. Each 
selective loose leaf unit covers the new decisions from all higher 


jurisdictions in its own particular province. 


surance spheres of widest interest—Automobile—Life, Health 
and Accident—Fire and Casualty—Negligence—are flashed to 
subscribers weekly, promptly followed by full text loose leaf 
reports for the selective units in the subscriber’s field. In other 


Ad miralty—Sureties—W orkmen’s Compen- 





important lines 


sation—there are fast current reports in comprehensive digest. 
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For selective reporting of new insurance cases, to get the é 

latest relevant decision first, depend upon this new, different, } 

faster, loose leaf reporter. ‘ 
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Write for Complete Details : 
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COMMERCE) CLEARING, HOUSE, INC. i 

O PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES ‘ 
EmPiIRE STATE BLOG. 214 N. MICHIGAN Ave MUNSEY BLDG. 
New YORK CHICAGO WASHINGTON 
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CORPORATION TRUST 
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The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
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Law Marches On! 


The relegation of “business as usual" to the land of the limbo for the 


duration, doesn't change the continuity of law. 


Statutes don't know 
war-time from peace-time. Corporations doing business in states 
foreign to the state of organization must be qualified—now as 
always — and must comply with the laws governing foreign 


corporations. 


That its business may be on Federal projects, or that 
its designated agent may have been taken by Selective Service, or 
removed from the state by war change-overs, doesn't excuse a cor- 


poration from obeying the law. 


Today attorneys, for large and small 
corporations alike, realizing that statutory representation by mis- 
cellaneous individuals is becoming increasingly hazardous under war 
conditions, are insisting on the continuous statutory representation 
provided by the Corporation Trust system. 
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IN THIS ISSUE 


Our Cover—Guardian or Authority 
of Law, the figure on the cover of 
this issue, representing the force of 
Justice and holding the tablet of the 
Law backed by the sword, was sculp- 
] his 


imposing statue is on the north 


tured by James Earle Fraser. 


buttress of the marble stairway lead 
ing to the main entrance to the 
Supreme Court of the United States. 
The companion figure, Contempla- 
tion of Justice, on the south buttress, 
was reproduced on last month's 
cover. 

Mr. Fraser, in response to an in- 
quiry from the JourNAL, said, “The 
figures necessarily had to fit the archi- 
tecture in scale and impression, but 
I tried to make them real and fitting 
to our present life, that is, with mood 
and gesture.” 


All-Out Aid—The inspiring theme of 
the mid-year meeting of the House 
of Delegates in Chicago, March 2-3, 
carries through the account of this 
purposeful and stirring gathering of 
the representatives of the profession. 
Ihe report of the Committee on Co- 
ordination, created to direct and 
centralize the Association's war effort; 
Walter P. 
significant address, ‘“‘How Can the 


President Armstrong’s 


Bar Contribute to Victory?” and the 
address of The Attorney General of 
the United States, Honorable Francis 
Biddle, ‘Lawyers in the War Effort.” 
The latter two, delivered at the first 
session of the House of Delegates, 
are at once a challenge to the mem- 
bers of the Bar and an answer to their 
question—What can we do? 

“Cannot lawyers, by virtue of their 
unique part in the administration of 
selective service, help in some meas- 
ure to safeguard the future, not only 
for the young men of their own pro- 
fession who are being called in in- 
creasing numbers, but also for young 
men in all walks of life?” 

* * * 
“The 


loyalty of the great ma- 


jority of our alien population is a 


national resource which we must not 


IV 


wantonly destroy,” said The Attorney 
General in addressing the House. 
“Give them a helping hand. Assist 
the alien in completing naturaliza- 
tion wherever he is eligible. Explain 
to him and to the community in 
which he lives that the label ‘alien’ 
or ‘alien enemy’ carries no stigma if 
he is truly devoted to this country 
and the ideals for which we fight.” 

President Armstrong, in his force- 
ful message to the House, set the key- 
note for this notable meeting. “As 
always, and more now than ever 
before, the organized Bar needs na- 
tional leadership. It is squarely up 
to us to decide whether we can and 
will furnish that leadership. J know 


we can. I believe we will.’ 


“These things relate not only to 
war. They concern peace as well. The 
attitude of mind that is engendered 
during the war will determine our 
post-war course. And when victory 
comes—as in God’s good time it will 
—our task will not be done.” 


War Production—A comprehensive 
analysis of the program of the Asso- 
ciation’s Committee on Labor, Em- 
ployment and Social Security for the 
prevention of interruptions in war 
production, which is probably the 
most vital issue before America to- 
day, is published in this issue on page 
243. A detailed account of the pro- 
ceedings of the third session of the 
House of Delegates, devoted entirely 
to the report and recommendations 


of this Committee, is printed on page 
999 


The Appellate Brief—Judge Wiley B. 
Rutledge, of the United States Court 
of Appeals of the District of Colum- 
bia, in this article on a most im- 
portant subject, gives the members 
of the Bar some excellent suggestions 
to follow in preparing briefs. What 
is a brief supposed to do, how should 
it do it and what should it not do? 
There are both do’s and don'ts. 


Massachusetts War Emergency Acts— 
Frank W. Grinnell, member of the 
Board of Governors from the First 
Circuit, tells how Massachusetts has 
solved the legal problems arising in 
the preparation for civilian defense. 
This state has gone the limit in vest 
ing the with 


governo! plenary 


authority. Questions such as were 
raised at the mid-year meeting by a 
State Delegate from the Pacific Coast 
in regard to responsibilities, duties 
and authority of air raid wardens 
can be answered by the enactment of 
similar war emergency acts in the 
several states. 


The Old Court of Appeals—The 
second installment of this interest 
ing account of this Court (“Com- 
mittee”) of Appeals in prize cases 
under the Articles of Confederation, 
prior to the adoption of the Constitu- 
tion of the United States, is published 
in this issue. This article is of great 
historical value and has been care- 
fully prepared by Ben Bruce Blake- 
ney, of the Oklahoma City Bar. It 
will be concluded in the May issue. 


Robert G. Storey—After presenting to 
the House of Delegates at its mid- 
year meeting a vivid picture of “total 
war” in England, and its effect on the 
Bar, Mr. 
suggestions to help lawyers in theit 


Storey made _ concrete 
efforts to find the most effective way 


to aid in the war effort. 


Mr. Storey recently made a trip 
to England to observe conditions 
there and thus enable him to give 
first-hand impressions of the effect of 
the war on the legal profession and 
legal education in England. A sum- 
mary of his report was published in 
the February issue of the JouRNAL, 
page 118. 


Supreme Court Decisions—All deci- 
sions handed down from February 2 
to March 16 are reviewed or sum- 
marized in this issue. 
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BEBOP LD 32? LSD C30? LD CBP LD C3? LD CBP. LI CSP GED CB 


BACK IN 1890... 


When Idaho #%» was admitted to the 
Union... Congress adopted regulations 


to prevent collisions at sea..  wbsBiloe 


Anti-trust law was passed protecting 
én trade against unlawful restraint... 
Wyoming ==sq was admitted to the Ueien 





It is a matter of pride that many of the present relationships of 
the FéD with nationally known law firms had their beginning at 
that time —52 years ago. Through the years, the Law has met and 
mastered problems of complexity undreamed of half a century 
ago. And FéD service to lawyers and their clients has grown 
steadily. Today 48 field offices and 9,500 agents make our service 
as readily available as your telephone. 
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Court and Fiduciary 
Bonds Available in 
Every County Seat 





Originators of the Slegan: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer” 











Let the U. S. F. & G. man supply your judi- 


cial bonds. There’s an agent in every 
county seat equipped with power to issue 
them without delay. Look to him for fidu- 
ciary, court, and miscellaneous judicial 
bonds backed by the strength and service 
facilities of the U. S. F. & G. organization. 


Wi. Sok & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 


Home Office: BALTIMORE 





Salvage-for- Victory 


America’s war factories need— 











© WASTE PAPER 
OLD RAGS 
| @ SCRAP METAL 
© OLD RUBBER 








A thorough search of your vaults and storage rooms 
will unearth much waste which can be used to good 
advantage in the war effort. Surplus copies of printed 
| briefs, documents, loose leaf services, books and records 
will amount to hundreds of pounds of usable waste 
paper. Old binders will produce needed scrap metal. 
Why not “clean house?” 














Write Your Local Committee 







General Salvage Section 
WAR PRODUCTION BOARD 
WASHINGTON, D. C. 
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SHEPARD'S 
CITATIONS 


CASES 


AND 


STATUTES 


ALWAYS UP TO DATE 
































































The American Bar Association Journal takes pleasure in offering 


to its readers a folio of photographs of 


THE CHIEF JUSTICES 


OF THE 


SUPREME COURT OF THE 
UNITED STATES 


This collection—twelve in all—is made up of photographic reproductions, on 


art-portrait paper, of the following: 





Gilbert Stuart painting of John Jay; Trumbull painting of John Rut- 
ledge; painting by Earle of Oliver Ellsworth; painting by Peale of John 
Marshall; engraving of Roger B. Taney; photographs by the famous 
Brady, who recorded the Civil War in pictures, of Salmon P. Chase and 
Morrison R. Waite; and favorite studio photographs of Charles Evans 
Hughes, Melville W. Fuller, Edward Douglass White, William Howard 


Taft and Harlan F. Stone. 











Numerous requests for reproductions of the Chief Justices used on Journal 
covers from March 1941, to and including January 1942, have prompted the 


Journal to make a full set available at this low price. 


Each reproduction, 8” x 10” in size, is designed for framing and would greatly 


enhance the attractiveness of your law office, or library. A full set would be 
extremely effective, framed singly, or in groups. If you find that you cannot 


use a full set, individual prints are available. 


If you are not completely satisfied, your money will be refunded. 


PRICE: Set of Twelve 


Individual Prints...........$. 


AMERICAN BAR ASSOCIATION JOURNAL 
1140 North Dearborn Street 
CHICAGO, ILLINOIS 
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Insurance: 
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The real. purpose of auto liability insurance i is to protect 












carelessness and may. be brought even 


blameless. Don't be Overconfident.. R 2member, 
be held liable for damages as the result of an accident. 


Let our agent make a complete survey for all ieee to los. 
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The Lawyer and — 


his service to 


A United People 


One of the most cherished traditions of the Anglo-Saxon 
people — a tradition deeply rooted in our earliest history — 


is that our society functions according to law. 


In more than a thousand years that tradition has never been 


discarded. 


It is as much a part of us as our language. 


So it is that the Lawyer has been — and always will be — 
an essential part of any society where rights and liabilities 


are regulated by law. 


West Publishing Company feels honored 


in serving such a worthy profession 


° KEY RUMBER SYSTEM 


“Where law ends—Tyranny begins” 


William Pitt 
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T the largest mid-year meeting 
Aine House of Delegates has ever 
held, the representative body of the 
\merican Bar Association completed 
and “streamlined” its organization 
for effective the Na- 
tion’s war effort, and enthusiastically 
pledged all that the Association and 
its members can do, including all 
resources of the Association, in full 


assistance to 


support of a comprehensive program 
of specific activities. 

This vigorous action was taken by 
a unanimous vote at the sessions of 
the House of Delegates, held at the 
Edgewater Beach Hotel, Chicago, on 
March 2-3, and was the natural out- 
growth of the work and the plan- 
ning which the Association has been 
doing, in aid of National Defense, 
since the Philadelphia meeting in 
1940 and the Indianapolis meeting 
last October. 
of the House of Delegates, which is 


This time the members 


made up of representatives elected by 
and from the lawyers of every State, 
were in no mood of mere defense of 
their country. The word “defense” 
was protested by the militant spirit of 
the meeting, whenever it was used; 
and the thinking and objectives of 
the Association were emphatically 
re-cast in terms of “all-out” aid and 
support for “total war until victory 


is won.” 


Specific Steps Taken for Effective 
Direction of War Effort 


From the specific suggestions of 


many committees and members of 
the Association, the stirring message 
of the President of the United States 
to the House, and the earnest recom- 
mendations of the Attorney General 
of the United States and the Director 
of the Office of Civilian Defense, a 
for 


brought together, through the demo- 


concrete program action was 
cratic processes of conferences during 
the meeting. 

To implement and carry out this 
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ASSOCIATION COMPLETES ORGANIZATION 
FOR “ALL-OUT” AID TO WAR EFFORT 


program, the House took unanimous 
action which— 

Changed the name of the present 
Committee on National Defense to 
that of the Committee on War Work 
of the American Bar Association; 


Created a new Committee, to be 
know as the Civilian Defense Com- 
mittee, particularly to cooperate with 
and assist the federal, state and local 
agencies which now are known under 
some form of that title and concern 
themselves with the protection of 
civilian populations in emergency; 

Created a “top” committee of three 
members, of whom the President of 
the Association shall be one, to be 
known as the Committee for Coordina- 
tion and Direction of War Effort, and 





THE ‘HIGH COMMAND" 


President Walter P. Arm- 
strong will act as chairman of 
the new Committee on Coordina- 
tion and Direction of the Asso- 
ciation’s War Effort. His asso- 
ciates will be Mr. Thomas B. Gay, 
of Richmond, Virginia, and Mr. 
George Maurice Morris, of Wash- 
ington, D. C. 

The committee will have the 
active counsel and assistance of 
Former President Jacob M. Lash- 
ly, of St. Louis, Missouri, who 
was chairman of the committee 
which developed the plan for 
directing the Association's war- 
time activities. 











placed under its authority and com- 
plete direction “all agencies of the 
Association engaged in activities which 
in its judgment shall be in the interest 
and advancement of the war or re- 
lated thereto”; thereby establishing a 
centralized and effective “high com- 
mand” of the Association's “all-out” 
war effort; 

Appropriated such sums, out of the 
income or surplus resources of the 
Association, if need be, as may be re- 
quired for the uses of such commit- 
tee; thereby making clear that the 
Association will put forth its maxi- 








mum effort without stint, and without 

heeding the possible effects on its own 

future; 

Appealed for the hearty, active and 
substantial support of all lawyers, 
through individual work and financial 
contributions, in the carrying for- 
ward of the Association’s comprehen- 
sive program in the public interest, 
during the war emergency. 

The particular wording of these 
resolutions and a -synopsis of what 
was said on the floor of the House 
concerning them will be found in the 
detailed report of the proceedings of 
the fourth session of the House, 
which is published elsewhere in this 
issue. Indeed, every member of the 
Association should read and ponder 
the full report of all of the sessions 
of the House, as well as the full text 
of the distinguished addresses before 
the House, inasmuch as they contain 
a great deal of information which 
will be of momentous interest to the 
profession and to the public. 

“It is to resist these forces and these 
purposes [of the Axis powers] that 
we must devote our lives and our 
powers, henceforward, until the end. 
Nothing else matters.” This was the 
resolute and unqualified declaration 
of the report of the Committee on 
Coordination, as presented by its 
Chairman, Former President Jacob 
M. Lashly, of Missouri. In _ these 
words the committee reiterated the 
dominant spirit and purpose of the 
House, which had been voiced by 
President Armstrong in the remarks 
with which he opened the meeting. 

First we should calmly and realis- 
tically appraise the situation that con- 
fronts us. There are certain funda- 
mental facts upon which we should all 
be able to agree. We are engaged in 
a war which threatens our national 
security and seriously jeopardizes our 
way of life. So far that war has gone 
badly for us. We have suffered serious 
defeats and have had temporary suc- 

cesses . . . Only a thorough under- 
standing of the values for which we 
are fighting and of the absolute neces- 
sity of victory will engender in the 
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minds of men that cool, grim, settled 

determination which will impel them 

to carry on to the end, regardless of 
the cost in treasure and blood. 

The reasons why the lawyers of 
America should rally and lead, in 
the Nation’s hour of peril, were 
admirably stated by President 
Armstrong: 

To this the lawyers can make a sub- 
stantial contribution. Indeed, if they 
are properly organized and properly 
led, I believe they can make a unique 
contribution. They are realists. If 
there was ever a time for realism that 

They 
institutions, value our way of life and 
appreciate the inexorable necessity of 
victory as fully as group can. 
They are trained to persuade others 
to their point of They 
naturally conservative and can speak 
boldly without being suspected of 
rashness. They are dependent upon no 
man’s suffrage and can speak bluntly 
without fear of political reprisals. 


time is now. understand our 


any 


view. are 


The House Acclaimed 
as Representative 


of American Opinion 


Concerning the propriety of lead- 
ership by the House of Delegates, 
President Armstrong declared that— 


I do not believe that it would be 
possible to convene anywhere today 
a body which would more truly re- 
flect the temper of the American 
people. You come from all sections 
and all states. You do not derive your 
knowledge from reporters, from col- 
umnists or from editorial writers. You 
are current on public opinion. You 
were with the people at home not 
only last November but yesterday, and 
know what they then and 
what they are thinking today. You are 
on terms of intimacy with them much 
more so than many seek to 
divine what is in their minds. You 
know whether they realize the reali 
ties of our present situation—whether 
they understand that we have suffered 
a series of major disasters—disasters 
which we can only begin to retrieve 
after we have first made months, per- 
haps years, of careful and costly prep- 
aration. 


you said 


who 


Report of the Coordinating 


Committee 


The climax of the meeting came 
with the presentation of the report 
of the Committee on Coordination, 
which had been carefully sifting and 
weighing all of the many significant 
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suggestions as to what the lawyers 
can and should do, and had fash- 
ioned therefrom a pattern for action, 
together with adequate machinery to 
make that action effective. In view 
of the epoch-making character of 
this report, which was without prec- 
edent in the long history of the 
\ssociation, the JOURNAL publishes 
it in full, as follows: 

“The Special Committee on Co- 
ordination for the mid-year meeting 
of the House of Delegates was ap- 
pointed by the President, at the di- 
rection of the Board of Governors, 
for the primary purpose of devising 
and recommending a concrete pro- 
gram for the American Bar Associa- 
tion and its affliated groups through 
which they may be enabled to give 
their maximum contribution to the 
country in the present emergency. 

‘‘The capacities of American 
lawyers for public service now can be 
organized and unified so as to pro- 
duce more effective results than ever 
before. We are at war—grim, ter- 
rible, total war. The axis powers 
wage war not alone upon armies, 
navies, or arsenals, but upon peoples 
and possessions, in order to destroy 
the resources and support upon 
which the armed forces must depend. 
The object is to create consternation, 
confusion, and broken spirits which 
will lend themselves to early sur- 
render and to the subsequent ac- 
ceptance of the idea of subjugation 
and slavery. It is to resist these forces 
and these purposes that we must de- 
vote our lives and our powers, hence- 
forward, until the end. Nothing else 
matters. 


and definite 
projects which the Association al- 
ready has undertaken and which, in 
the opinion of your Committee, can 
be intensified 


“There are specific 


and carried forward 
with more distinguished success than 
heretofore has been achieved. 
“There are also new opportunities 
sustaining morale, 


which the members of the Bar are 


in building a 


better qualified than others to im- 
prove because of their training and 
habits of life and thought. 


“Your Committee wishes to assist 
the House of Delegates by an attempt 







to correlate the facts gleaned from 
the various reports which have been 
made to you at this meeting and 
from the inspiring letter of the Presi- 
dent of the United States, the ad. 
dress of the Attorney General, and 
the message of the Director of Civil. 
ian Defense, and to suggest a single 
coordinated plan for the war time 
the 


activities of the 


Nation. 


lawyers of 


Excellent Work of the Committee on 


National Defense 


1. The existing departments o1 
branches of the work of the Associa 
tion have been reasonably service 
able and adequate for normal times 
The 
and its energies directly to problems 
of national scope, and has generated 
ideas and prepared plans for the use 


Association has devoted itself 


and help of state and local organiza- 
While 
the lines of separation between the 
activities of the various branches of 


tions of lawyers everywhere. 


the work have not been regarded as 
technical boundaries of delimitation 
for the respective activities, there are 
certain named groups which, more 
than others, have special significance 
with regard to National Defense and 
war work. 

“The Special Committee on Na 
tional Defense has made and is mak- 
ing a significant contribution to the 
the 
These services and activities should 


war services of Government. 
be continued. In order to bring the 
name of this Committee more into 
harmony and keeping with the pres- 
ent psychology and purposes of the 
Government and the people of the 
Nation, your Committee recommends 
that the name Special Committee on 
National Defense be changed to the 
“Committee on War Work of Ameri- 
can Bar Association.” 


Duty of the Bar to Lead 
Public Opinion 

“It is important, also, that the 
legal profession should bring to the 
aid of those engaged in the war ef- 
forts of the country the special skills 
which its members possess. The duty 
to stand forward and achieve com- 
munity leadership rests upon all 
members of the Bar, but it remains 
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for the organized Bar to see that the 


efforts of lawyers are inspired and 


directed so as to secure the most ef- 


fective performance of this duty. 
[The Committees on American Citi- 
zenship and Bill of Rights have 


been and now are discharging this 
obligation. They have been and now 

and 
afhlia- 


tions, seeing to it that the issues of 


are, both by personal effort 


through their nation-wide 
the conflict are explained to and un 
derstood by the people; that the bless- 
ings of justice and liberty are ap- 
preciated; that 

would arise from the success of the 


the dangers which 


enemy are understood, and that our 


Constitutional system is preserved 
amidst the confusions of a tortured 


world. 


“Also, it is the especial duty of 
lawyers to give themselves, with the 
utmost devotion, to the efficient ad- 
ministration of justice in the courts. 
If democracy is to survive in its con- 
with the 
arian states, its processes must be 
kept effective. Before the coming of 
the war, the Association had estab- 


test ideologies of totali- 


lished a Committee on Improving 
the Administration of Justice which, 
local commit- 


in turn, had set 


tees in every state. This important 


up 


and strategic work must go on. 


“The Association’s Section of In- 
ternational and Comparative Law is 
giving study to the many delicate 
problems involved in our interna- 
tional relationships. Intercourse and 
exchanges of great value to all par- 
ties have been established and are 
being continued by the lawyers of 
the United States among the mem- 
the the 
Latin American countries through 


Section. It is 


bers of bench and bar of 


the of this 


obvious that these activities and con- 


agency 


nections must be encouraged. 


“The Public Information Program 
of the Junior Bar Conference brings 
to the services of the Association a 
nation-wide representation of young- 
er men especially available for ar- 
ranging addresses through which 
public opinion behind the war efforts 
may be strengthened and unified. 
While many of these young men have 


gone to join the armed forces, many 
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others will remain at their posts in 
civilian life for varying periods of 
time. The members of this group 
have furnished to the work of the 
Association an enthusiasm and zeal 
which have supplied elements of 
great value to the older members of 
the profession in carrying on their 
work. This organization be 
maintained and fully utilized, and 
their effective service made available 
to the other committees and groups 
now to be engaged in defense o1 


must 


war work. 


New Committee on Civilian Defense 
Has Specific Tasks in Aid 
of the Public 


“2. Your Committee recommends 
that a new Special Committee be 
authorized, to be appointed by the 
President, within his discretion as 
to number and personnel, by and 
with the consent and approval of 
the Board of Governors, to be known 
as the Civilian Defense Committee. 
Such Committee will devote itself to 
the field defense. The 
mere mention of some of the legal 
problems which are of daily occur- 
ence furnishes proof of the need for 


of civilian 


advice by men and women trained 
in the law. For example: 

“It is that officials 
charged with the vastly expanding 
civilian defense organization should 


necessary 


be advised as to 

(a) The sources and limits of the 
extraordinary powers of the Presi- 
dent of the United States flowing 
from (1) the proclamations of emer- 
gency and (2) the declarations of 
war, 

(b) The channeling of executive 
power to the states, municipalities 
and local political subdivisions; the 
distribution of this power through 
existing agencies under the direction 
of the Governors, Mayors, Councils 
of Defense and Co-ordinators; 

(c) Appropriate measures  (stat- 
utes, ordinances and otherwise) for 
the expansion of the existing agen- 
cies to emergency conditions 
(air raids, blackouts, fires, enemy at- 
tacks, sabotage, public confusion) in 


meet 


which any locality may become in- 


volved; 





(d) Forms of agreements to secure 
the use of property for air raid shel- 
ters with suitable permit provisions 
for health, sanitation and comfort, 
and appropriate, just and constitu- 
tional procedure for acquiring the 
use of private property in case of 
public necessity; 

(e) The complex and intricate field 
of priorities and commodity ration- 
ing; 

(f) The solution of problems of 
tort liability upon the part of munic- 
ipalities, officials or volunteers, for 
personal injuries or property damage 
resulting from the functioning of the 
normal, or the expanded, personnel 
engaged in civilian-defense activities, 
and questions of insurance related 
thereto. 

“The Civilian Defense Committee 
and the Committee for Coordination 
and Direction of War Effort, herein- 
after mentioned, may well consider 
the preparation of adequate legal 
handbooks and supplements, or a 
law service system, and the devising 
of specimen forms to be furnished .to 
the thousands of lawyers now or pres- 
ently to be engaged in giving advice 
upon these and many related ques- 
tions to directors, coordinators, func- 
tion chiefs, rationing boards, com- 
missions, committees or other units 
of civilian defense. 


Committee to Coordinate and Direct 
the War Work of the Association 


“In order to coordinate the func- 
tions of the Association in war work 
and for the purpose of centralizing 
the direction of these activities, your 
committee recommends to the House 
of Delegates the appointment by the 
President of a special committee to 
be known as the ‘Committee for Co- 
ordination and Direction of War Ef- 
fort of the American Bar Associa- 
tion.’ The President shall designate 
the chairman of the 
which shall consist of three members, 
of whom the President of the Associa- 
tion shall be one. Such committee 
shall have complete direction of all 
agencies engaged in activities which 
in its judgment are in the interest 
and advancement of the war or re- 
lated thereto, and shall have the 


committee, 
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power to select and establish an 
office and staff appropriate for its 
needs in the City of Washington or 
elsewhere, as it shall determine. Your 
committee further recommends that 
such sum or sums shall be authorized 
for appropriation out of the income 
or surplus resources of the Associa- 
tion for the use of such committee 
as may be necessary for the accom- 
plishment of its work, by and with 
the approval of the Budget Commit- 
tee and the Board of Governors. 

“It is contemplated that this com- 
mittee will dedicate its time and en- 
ergies to the vital business of wag- 
ing and winning the war in which 
the country is engaged against the 
enemies of civilization; that the Sec- 
tions, other committees and mem- 
bers shall be invited and encouraged 
to give assistance to the Committee 
for Coordination and Direction of 
War Effort in whatever way may be 
or become possible in preference to 
any other Associational duties, at the 
call or direction of the committee; so 
that the entire available resources of 
the Association shall be marshalled 
and directed into channels of useful- 
ness for winning the war.” 

As already noted, the several res- 
olutions prepared by the committee 
and adopted by the House are given 
in their full text in the account of 
the proceedings of the House, else- 
where in this issue. The committee 
which drafted and 


submitted this 


outstanding report was made up of 
Messrs. Jacob M. Lashly, Chairman, 
Walter P. Armstrong, Edmund Ruf- 
fin Beckwith, Carl V. Essery, George 
I. Haight, Philip H. Lewis, Robert 
F. Maguire, John J. Parker, Sylvester 
C. Smith, Jr., and Philip J. Wickser. 


Ascendant Spirit and Purpose of 
All Sessions 
The whole atmosphere and temper 
of the meeting were in keeping with 
the action taken and its patriotic 
objectives. The keynote of realistic 
determination to help in the war re- 


curred again and again, at every ses- 
sion and throughout the proceedings. 
The presence of several members of 
the House in uniforms of the armed 
forces of the United States was a re- 
minder of the circumstances of the 
meeting. The stirring addresses by 
Attorney Francis Biddle, 
fresh from the legal problems of the 


General 


war; President Armstrong, who has 
visited many states and kept closely 
in touch with the views of the rank 
and file of lawyers; Robert G. Storey, 
of Texas, lately returned from Eng- 
land, where he went as a represen- 
tative of the Association to study at 
first hand the contributions which 
lawyers can make to the war effort; 
and L. Dean Lockwood, of Manila, 
P. I., who told the tragic story of the 
plight of Association members in the 
Philippines, gave a vivid background 
for the Association’s will to act. The 
interest and participation of the 
members of the House at all stages of 
the proceedings were unusually keen, 
active, and general. 

Basically, a fact of outstanding 
significance was that this was the 
most largely attended meeting the 
House of Delegates has ever held, 
outside of its sessions at annual meet- 
ings of the Association. With a total 
of 182 members on its roster, only 
31 were absent, because of illness 
or inescapable professional engage- 
ments. 

The attendance figures for meet- 
ings of the House, after its organiza- 
tion at Boston in 1936, are of 
interest: 

Number of 


Members of 
Time House Present 
Jan. 5-7, 145 
1937 
Sept. 27-Oct. I, 158 
1937 
July 25-29, 
1938 
Jan. 9-10, 
1939 
July 10-14, 
1939 
Jan. 8-9, 
1940 


Place 
Columbus, 
Ohio 
* Kansas City, 

Missouri 
* Cleveland, 
Ohio 
Chicago, 
Illinois 
* San Francisco, 
California 
Chicago, 
Illinois 


Number of 
Members of 
Time House Present 
July 9-13, 165 
1940 
Chicago, March 17-18, 147 
Illinois 1941 
* Indianapolis, Sept. 29-Oct. 3, 158 
Indiana 1941 
Chicago, March 2-3, 151 
Illinois 1942 
4 * Annual Meetings 


Place 
* Philadelphia, 
Pennsylvania 


President Armstrong’s Closing 
Appeal 


This historic meeting of the 


House of Delegates came to an end 
Tuesday noon, with an eloquent ap- 
peal by President Armstrong, to each 
member of the House and, in turn, 
to the constituency represented: 
Your presence here, your calm, tem 
perate, reasoned debate, your action 
in implementing the Association so 
that it may carry forward the Nation's 
war effort, vindicates our judgment in 
insisting that this meeting be held. 
You, as I said yesterday, are as fair and 
as typical a cross-section of the Amer- 
ican Nation as can be brought to- 
gether. 

Your realistic approach to our emer 
gency, your coolness, and your settled 
determination are to me significant of 
two things: First, that the American 
people are resolved to fight this war 
through to victory regardless of 
whether it takes one year, five years 
or ten years. It is significant of an- 
other thing, and that is that the Bar 
of America is resolved to reassume its 
leadership; and may I assure you, as 
to this over-all Committee so-called, 
that so far as I am concerned it will 
exercise all of the ample authority you 
have given it, but notwithstanding 
that, it will not and it cannot be suc- 
cessful unless it has, after you return 
to your homes, your continued sup- 
port and the support of your local and 
state bar associations. If it has that 
support, then indeed will the Bar 
regain its leadership. 

All who refer to our profession refer 
to our love of the profession and to 
our loyalty to our clients. We of the 
profession have always known that 
above those we have a 
and a deeper loyalty, and that we 
are now prepared to prove, and that 
greater love and that deeper loyalty 
are the love of and loyalty to our 
country. 


greater love 
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INCE last we met the coming of war has radically 
altered the outlook and deeply affected the plans 
of every American organization and of every Amer- 
ican citizen. That this might happen we thoroughly 
recognized at the Indianapolis meeting. We could not 
know when the crisis would come and we could not 
anticipate the treacherous way in which it would be 
thrust upon us. Under the circumstances the best course 
seemed to be to formulate the program for the year with 
our normal objectives chiefly in mind, but with the 
caveat that it might become necessary drastically to 
modify that program. This realization did not mean 
then, it does not mean now, that we admit the lessening 
of the values which we then declared or that we have 
any intention of abjuring the faith which we there 
expressed. It does mean that, because of the grave emer- 
gency which is upon us, we are not only confronted 
with new problems, but must in many respects shift our 
emphasis in dealing with the old. We cannot quietly 
proceed as if nothing had happened. Something has 
happened—something of greater significance than any- 
thing that has occurred since the Association was or- 
ganized or during the lifetime of any but a few living 
members—something that means more to our country 
than anything in its history has meant for more than 
three-quarters of a century. 

The truth of what I have said we have all, no doubt, 
now for sometime thoroughly realized. But from this 
obvious truth each of us did not draw the same conclu- 
sion. Some saw in it a reason for not holding this mid- 
year meeting. Whether or not we agree with it, that 
feeling is understandable. We may expect a reduction 
of our income and—whatever course we may pursue— 
a severe drain on our resources. We are all reluctant— 
properly reluctant—to invade our surpluses. This 
points to the necessity of slowing down some of our 
desirable but not immediately urgent activities. 

This, however, was probably not the controlling con- 
sideration in the minds of those who thought that this 
meeting might be pretermitted. Rather they felt that 
this is no time for the ordinary, uninspired debate of 
routine matters—that we must not keep our eyes on 
the ground when signs are appearing in the heavens. 
Moreover, they were keenly conscious of the war effort 
being put forth by lawyers as citizens and did not wish 
that effort interfered with. There was perhaps also the 
feeling that under the circumstances there should be 
no unnecessary travel. 

These views posed, for those of us charged with the 
responsibility, the question of whether we should ini- 
tiate steps looking to the cancellation of this meeting. 
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By HON. WALTER P. ARMSTRONG 


President, American Bar Association 








You are entitled to an explanation of why we decided 
not to do so. 
Meeting for Coordination 

This seemed unwise even from the point of view of 
the Association itself. A program planned to be carried 
out during peace—even during unsettled and uncertain 
peace—was manifestly not fully adapted to war. There 
was the possibility that the necessary changes might be 
vital and far-reaching—so fundamental and long con- 
tinued that they could properly be passed upon by only 
this body and not by the Association’s ad interim agency, 
the Board of Governors. 

The decisive factor, however, was our considered 
judgment that the organized Bar cannot measure up to 
its responsibility unless it fully canvasses the situation 
in order to determine whether there is any contribution 
it can make to victory, and if so, what and how. The 
obligation of leadership is ours. Even though we should 
conclude that there is nothing we can do, that does not 
in any sense absolve us from the duty of exploring fully 
the possibilities. That compulsion we must at least 
recognize. We are not freed from it by the contribu- 
tions already being made by individual lawyers. As 
has been true throughout our history the individual 
lawyer is bearing his part. The valor rolls of all our 
wars are thick-studded with the names of lawyers. To 
that proud galaxy will be added the names of many now 
serving in all branches of our armed forces. But their 
deeds will be the deeds of lawyers as individuals and 
for them we shall not be able to claim credit as the 
work of the organized Bar. 

Many state and local associations have adopted con- 
structive programs and are rendering effective service. 
But their work needs to be coordinated and to be supple- 
mented and the inactive associations stirred into activity. 
As always, and more now than ever before, the organized 
Bar needs national leadership. It is squarely up to us to 
decide whether we can and will furnish that leadership. 
I know we can. I believe we will. 


Bar Must Face Facts 


First we should calmly and realistically appraise the 
situation that confronts us. There are certain funda- 
mental facts upon which we should all be able to agree. 
We are engaged in a war which threatens our national 
security and seriously jeopardizes our way of life. So 
far that war has gone badly for us. We have suffered 
serious defeats and have had temporary successes. 

Let us admit it fairly as a business people should, 
We have had no end of a lesson! 
It will do us no end of good. 
























































“No end of good” if we have the good sense to profit by 
it. To say this is not to inject a note of defeatism. It 


is merely to face facts so that we may plan for the 


future. 

That with our 
dustrial resources we can win this war no one can 
doubt. That if we do not utilize them to the utmost 


manpower, productivity and in- 


we can and probably will lose it is equally true. 
Whether we make the effort depends upon whether the 
people become and remain convinced of the vital 
necessity of victory—whether they maintain an unbreak- 
able and unshakable will to win, regardless of mounting 
sacrifices. Each day that the fog of disaster envelopes 
us more thickly the longer will it require for us to 
emerge into the sunlight of success. This means a long, 
bitter, costly and bloody war. Many, I fear, do not yet 
fully realize this. Their easy American optimism addicts 
them to the serene belief that, though we pursue busi- 
ness as usual, things will soon right themselves. When 
eventually they are jarred into a recognition of the 
truth the shock will be cataclysmic. Some spirits may 
flag and war weariness may come. There will be hope 
deferred that maketh the heart sick. Against that day 
we must prepare. Only a thorough understanding of 
the values for which we are fighting and of the absolute 
necessity of victory will engender in the minds of men 
that cool, grim, settled determination which will impel 
them to carry on to the end, regardless of the cost in 
treasure and blood. 

In speaking thus candidly I am talking, of course, 
of what we used to call the “home front.” No one can 
doubt the courage or tenacity of the American fighting 
man. Already in this war he has added glorious pages 
to our history. If our zeal and determination continue 
to equal his we need have no fear. All will be well if 
each of us can muster the cool, unemotional, lasting 
courage of MacArthur and his men. 

To this the lawyers can make a substantial contribu- 
tion. Indeed, if they are properly organized and prop- 
erly led, I believe they can make a unique contribution. 
They are realists. If there was ever a time for realism 
that time is now. They understand our institutions, 
value our way of life and appreciate the inexorable 
necessity of victory as fully as any group can. They are 
trained to persuade others to their point of view. They 
are naturally conservative and can speak boldly without 
being suspected of rashness. They are dependent upon 
no man’s suffrage and can speak bluntly without fea 
of political reprisals. 

In the debates that have waged since Pearl Harbor 
about the cause for our unpreparedness in the Pacific, 
much has been said about the complacency of the Amer- 
ican people. Some who should be the leaders of opinion 
in their communities have explained their conduct, 
not by frankly admitting their own lack of foresight, but 
by implying that they possessed that foresight and 
refrained from translating it into action because the 
people did not appreciate the gravity of the situation 
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as fully as they did. What they do not explain is why 
they failed to arouse the people to the lurking peril that 
lay in wait for them. 

I do not believe in dwelling on defeats except to 
distill from them the secret of success. I do not believe 
in analyzing past mistakes except to learn the lesson 
they teach. But I do say that if those who should lead 
are content to follow, then distressing indeed is ow 
plight. This accentuates the opportunity and the obli- 
gation of the Bar. 

I am not suggesting that we make any rabble-rousing 
appeal to emotionalism. That is both unnecessary and 
useless. Indeed, we must make sure that the present 
attitude of the American people has no such basis but 
that it is and shall continue to be founded upon that 
reasoned conviction which results in settled and unyield- 
ing determination. 


Bar Must Act 


But even before we do this we must address ourselves 
to the task nearest at hand—to doing rather than to 
thinking and talking. 

Much of this work properly falls within the scope of 
our Committee on National Defense. That committee 
needs no encomium from me. Its work speaks for itself. 
It has been efficiently functioning for eighteen months. 
It has a central office in Washington and an admirable 
nation-wide organization. Its effort is susceptible of 
indefinite expansion—many of the lines of which are in- 
dicated in its report. Its function is that of direct, con- 
crete aid to the nation’s war effort. Much of its work 
is properly and necessarily in cooperation with officers 
of the government who are best informed as to what is 
needed and who are charged with official responsibility 
for result. 

Although we should be pleased to have them with us 
at any time and under any circumstances, it is with this 
primarily in mind that we have been so insistent that 
the Attorney General, the nation’s highest law officer, 
and the Director of Civilian Defense, should give us a 
message today. We hope that each of them will tell us 
plainly and specifically just how we can help. We say 
to them that if they will there is no task so small that it 
will escape our attention, no burden too great for us to 
undertake. 

But when we have done, as we must do, this work 
closest at hand we shall have discharged only part of 
our obligation. However, it may have seemed in the 
beginning, it is perfectly clear now that this war is a 
war not only of armed forces but of peoples. It will 
eventually be won by those peoples who have the great- 
est technical skill, the greatest productivity, the most te- 
nacity and the best discipline. By this test our country is 
potentially the most powerful nation on earth. But, if 
we are candid, we must admit that, notwithstanding the 
defeats we have suffered and the humiliation we have 
undergone, these forces are not even now sufficiently 





AMERICAN BAR ASSOCIATION JOURNAL 















opere 
They 
realiz 
must 
if the 
I} 
€ xho 
caus¢ 
seque 
I< 
form 
impe 
on @i 
ol ri 
the 
eme} 
sibil 
we § 
to SI 
must 
pern 
the 
ear 
bett 
If 
that 
any 
he 1 
und 
VW 
will 
vict 
long 
dels 
of v 
mel 
adv 
for¢ 
he 
con 
will 
sile 
less 
par 





that 


t to 
lieve 
‘sson 
lead 
oul 


obli- 


sing 
and 
sent 
but 
that 
eld- 


ives 


f 


A 











operative. I will not say that the people are not aroused. 
They are aroused, but they do not yet see clearly or 
realize fully the rugged steepness of the long trail they 
must tread or the exhausting travail they must endure 
if they are to mount to victory. 

This recognition will be achieved not by patriotic 
exhortations but by a calm, reasoned exposition of the 
causes of this struggle and of its far-reaching con- 
sequences. 

lo this, too, we can contribute. We can explain our 
form of government and demonstrate why, with all its 
imperfections, it still remains the last, best hope of man 
on earth. We can emphasize the significance of our bill 
of rights—the embodiment of the objectives for which 
the United Nations are fighting. We can cause to 
emerge a correlative bill of duties and stress the respon- 
sibilities of citizenship. We can convince those to whom 
we speak that though temporarily it may be necessary 
to suspend the exercise of some of these rights, they 
must be eternally vigilant to see that none is ever 
permanently lost. Now is the time for us to persuade 
the people that justice is the great concern of man on 
earth and that we have the will and know the way to 
better the administration of justice. 


If you believe that this instruction is not needed or 
that it has no practical relation to our war effort, ask 
any commander of our armed forces in training why 
he is at such infinite pains to instill it into the men 
under him. 

When they completely realize these things the people 
will be entirely aware of the value and necessity of 
victory and will be toughened and hardened for the 
long arduous struggle ahead. They will realize that 
delay by the men engaged in producing the weapons 
of war may be as fatal as hesitation on the part of the 
men in uniform to use those weapons when the foe is 
advancing. Have you not heard your son in the combat 
forces say that he has learned how little sleep and rest 
he requires to keep going? Have you ever heard him 
complain about long hours and small pay? If he is 
willing to accept these things with grim, determinated 
silence, those who are doing the less dangerous but not 
less necessary work should be willing to make a com- 
parable effort. 

Post-War Tasks 


These things relate not only to war. They concern 
peace as well. The attitude of mind that is engendered 
during the war will determine our post-war course. And 
when victory comes—as in God’s good time it will—our 
task will not be done. Then, too, the Bar must bear its 
part for then it is not unlikely that our form of govern- 
ment will receive a searching re-examination—an exam- 
ination such as it has not had since Washington declared 
the Constitutional Convention adjourned. Nor can we 
again shirk our duty to help guard that pale forever 
forbidden to the outlaw nations. 

Our destiny will be determined by no one man nor 
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by any single group. It lies in the hands of the people. 
If they are made to understand what is at stake and 
are helped to achieve the necessary self-discipline we 
shall win both the war and the peace. If they fail to 
envisage our serious plight and go along in some 
easy complacency we shall lose the war and it will not 
be ours to dictate the peace. There is no time to be 
lost. The organized Bar must decide, and decide now, 
whether it will assert its leadership. 

Our responsibility, as I visualize it, transcends the 
work of any single committee. We shall consider the 
recommendations of all committees reporting. We shall 
carefully heed the suggestions that will be made by the 
responsible officials who will address us. But in addi- 
tion I hope that any member of the House who has a 
considered view as to what we should do will not 
hesitate to advance it. Otherwise we might overlook 
something which in the future we might well reproach 
ourselves for having forgotten. 


Committee on Coordination 


You may be assured that none of these opinions 
advanced by individual members will fail to receive due 
consideration. The Board of Governors has authorized 
me to appoint, and I have appointed, a Committee on 
Coordination for the mid-year meeting. 
mittee will study every proposal received from what- 


This com- 


ever source, and present to the House for its final con 
sideration a detailed plan of action. 

When we come to discuss that plan I hope that every 
member will feel free again to express himself. I do 
not believe that it would be possible to convene any- 
where today a body which would more truly reflect the 
temper of the American people. You come from all 
sections and all states. You do not derive your knowl- 
edge from reporters, from columnists or from editorial 
writers. You are current on public opinion. You were 
with the people at home not only last November but 
yesterday and you know what they said then and what 
they are thinking today. You are on terms of intimacy 
with them much more so than many who seek to divine 
what is in their minds. You know whether they realize 
the realities of our present situation—whether they 
understand that we have suffered a series of major 
disasters—disasters which we can only begin to retrieve 
after we have first made months, perhaps years, of care- 
ful and costly preparation. You know that if we are to 
win this war, our effort in production must be a maxi- 
mum effort regardless of all else. You know that in 
order to make that effort we must have a discipline 
comparable to that of a trained and seasoned army— 
that every class and every individual must achieve a 
Spartan fortitude which merges its and his self-in- 
terest into the welfare of the nation. 

You know that we can do these things. The question 
is, will we do them? If we will, victory will be ours— 
not a Pyrrhic victory, but a victory which will realize 
our ideals and strengthen our traditional and con- 
stitutional form of government. 
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LAWYERS IN THE WAR EFFORT 


By HON. FRANCIS BIDDLE 


The Attorney General of the United States 


O Americans, war became real with the call of our 

young men to the colors. Before that call came, our 

people had shaped their thinking and had laid their 
plans along lines of remote control. An aggressor in 
Europe, with grandiose ideas of enslaving the world, 
was on the march. We would send guns and tanks and 
planes to those nations that stood in his way. 

Then we saw that this was not going to be enough. 
Through the work of fifth columns which came to the 
surface in one nation after another in Europe, through 
alliances in Asia, the projected battle lines stretched 
on and on. Those dotted lines of possibility could even 
be drawn across our own shores. It was to be a different 
sort of war—even a different sort of “World War,” which 
might dwarf the operations of the war of 1914-1918. 

A forehanded administration traced out those dotted 
lines. It translated them into a call, not only for arms 
to protect other nations, but for men to protect, in any 
way that might be necessary, the safety of our own. Peace- 
time conscription was a hateful phrase. But the peace 
of 1940 was a perilous peace—a far greater threat to our 
liberty, as we have since come to realize, than the de- 
fense strategy which prepares before the initiative is 
lost. In those countries which had done too little and 
that little too late, we saw once-free peoples ruthlessly 
destroyed. And we knew that America would have to 
act in time. We could leave the peace where it was, on 
paper, but we would have to build an army. 

That call stripped distance and unreality from the 
thing we were facing. The discussions and debates cul- 
minating in the Selective Training and Service Act of 
1940 brought home to our people for the first time the 
magnitude of the impending danger. 

It was in this decision that lawyers, as such, found 
their initial opportunity for systematic and nation-wide 
participation in what was soon to become a gigantic war 
effort. Throughout the land lawyers were called upon 
to serve, with no other reward than the satisfaction of 
aiding in their country’s cause, upon local boards, ad- 
visory boards, appeal boards, and as appeal agents. You 
who are here today appreciate the magnitude of that 
service and the loyalty and efficiency with which it has 
been rendered. You are aware of the expanding task 
and proud of the part which your profession is able to 
contribute. 

In the administration of selective service, it became 
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evident immediately that thousands of young lawyers, 
then in the most critical stage of the professional career, 
would be called to arms. The bar associations responded 
promptly with measures to conserve and protect the 
professional interests of these young men and to assure 
them, in so far as it was humanly possible to do so, 
that there would be a place for them in professional 
service when they returned to civilian life. 

Is it not possible to expand a little on that assurance? 
Cannot lawyers, by virtue of their unique part in the 
administration of selective service, help in some measure 
to safeguard the future, not only for the young men of 
their own profession who are being called in increasing 
numbers, but also for young men in all walks of life? 
May we not encourage and aid in the development of 
similar safeguards, wherever they are lacking, for service 
men taken from other occupations or professions? The 
need is clear. Its magnitude cannot even be foreseen 
at the present moment. Without attempting to detail 
plans, policies, or measures, I would say: Carry on and 
expand the work so well begun. 

The organized war-time work of lawyers has advanced 
rapidly to include much more than problems arising 
from selective service. Members of the profession are 
assisting in increasing measure in the difficult and less 
dramatic work of civilian defense. In addition to money 
contributions, they are giving time and service to the 
Red Cross, the United Service Organizations, and othe 
auxiliaries of the war effort, thereby adding resource 
and strength to the great army of liberation. By spon- 
soring and organizing effective legal services for all 
members of the armed forces, and by publicizing the 
availability of such services, the profession is preparing 
to mitigate the hardships of the post-war readjustment 
which so many will have to face and is thus fortifying 
the morale of those who carry the flag to the far-flung 
frontiers of freedom. I would stress particularly this 
latter phase of our profession’s effort. It presents an 
opportunity to bring effective aid to hundreds of 
thousands who have never consciously benefited from 
a lawyer’s service. Its possibilities and its significance 
require no emphasis. Again, I would say: Carry on and 
expand the work so well begun. 


Guidance for Aliens 


Turning, for the moment, from the problems which 


AMERICAN BAR ASSOCIATION JOURNAL 

















LAWYERS 


mfront all citizens in war time, I would urge that 
iwyers, as such, assume an especial responsibility in 
lation to our alien population. As lawyers, you know 
lat Our institutions have been traditionally hospitable 
» aliens. As you know, also, there are few countries in 
ie world where the alien has been permitted a more 
enerous share in the national heritage of liberty and 
ypportunity. Over the years this hospitality has been 
ichly repaid in the alien’s contribution to our prosper- 
ity in peace and our strength in war. Today, as in the 
arlier years, aliens and the sons of aliens are engaged in 
lefending the common cause. It would be a great mis- 
ortune if we were needlessly to deny to those who are 
loyal the privilege of sharing in the defense of freedom. 
No gloss should be permitted to conceal, however, 
the difficulties which are inherent in our alien problem. 
We have in the United States approximately 5,000,000 


aliens. Of these more than 1,000,000 are Japanese, Ger- 


man, or Italian, and hence are technically alien enemies. 
\mong both the larger and the smaller of these groups, 
we know that there are a few who are disloyal. A ruth- 
less enemy exhausts every resource of threat, intrigue, 
and propaganda in seeking to exploit the disloyalty of 
the few. 

Obviously we must be able to identify those who re- 
tain an alien allegiance. This we have accomplished by 
requiring alien registration. Obviously we must be able 
io keep trace of them, of their whereabouts, and of 
their activities. This we have achieved by requiring 
alien enemies to carry certificates of identification. 
Obviously we must know who are loyal and who are 
not. The procedures for detecting the few and protect- 
ing the many must be as speedy and certain as it is 
possible to make them. This is the work of the Federal 
Bureau of Investigation; and I am pleased to report 
that the Bureau is proving itself worthy of the high trust 
which the American people have placed in it. It is 
staffed largely by men trained in the law and inspired 
by a thoroughgoing contempt for gestapo methods. It 
is providing us with a living demonstration of a democ- 
racy’s strength in defending itself without sacrifice of 
democratic principles. An abortive fifth column in 
America has been run down, painstakingly, relentlessly. 
Yet, of the gestapo’s persecution and official brutality, we 
have had none. 

Consistent with this dual resolve, we have proceeded 
swiftly with internment of all alien enemies whose 
records indicated disloyalty. We have adopted measures 
to keep others unde surveillance. In combat areas, or 
around centers of defense industry, we are giving the 
War Department every possible assistance. Acting on 
the recommendations of that Department, we have 
designated certain vital points of defense as “prohibited 
areas,” which no alien enemy may enter; others we have 
marked out as “restricted areas,” in which aliens may 
remain only if they observe rigid rules. At the same 
time, we are striving with all the means at our disposal 
to protect loyal aliens, including a considerable number 
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who are technically alien enemies, in the right which 
their unquestioned loyalty has earned them to live and 
labor in the common cause. 

The cooperation of lawyers and of the organized Bar 
can be of important assistance in this difficult phase of 
national defense. As lawyers you are skilled in detecting 
the difference between rumor and evidence. You can 
be of assistance to the Federal Bureau of Investigation 
by reporting at once to the nearest office any indication 
of subversive action. In equal measure, you can give 
invaluable aid in dissipating idle rumors or unfounded 
suspicions. These impair the unity and force of our 
war effort by attaching a stigma to alien or alien enemy 
and by driving loyal aliens from the useful employments 
in which they are now engaged. 

The loyalty of the great majority of our alien popula 
tion is a national resource which we must not wan 
tonly destroy. Among the thousands of refugees who 
have come to this country in recent years, there are 
soldiers in the common war on Hitlerism who have 
already suffered and sacrificed as much as any of us may 
be called upon to suffer. I need not remind you that 
sons of our alien population are already serving their 
country’s cause on the battlefront. Some of these 
refugees, some of these parents, are technically enemies. 
Give them a helping hand. Assist the alien in complet- 
ing naturalization wherever he is eligible. Explain to 
him and to the community in which he lives that the 
label “alien” or “alien enemy” carries no stigma if he 
is truly devoted to this country and the ideals for which 
we fight. 

The organized Bar has assisted in forming the Alien 
Enemy Hearing Boards, which have been established in 
every judicial district to provide a hearing for those 
alien enemies who are apprehended on suspicion of 
disloyalty. These boards give the suspect an oppor- 
tunity to tell his own story, after which they send their 
recommendations to me, for internment, for parole, or 
for release. Individual lawyers are giving splendid 
service in their administration. Lawyer familiarity with 
local conditions and lawyer leadership in each com- 

munity may hardly be put to a better use than these 
remarks are intended to suggest. More power to your 
effort. 

The war must also impose temporary sacrifice of cer- 
tain peace-time rights of the great body of our citizens. 
| repeat here what I have already said elsewhere, that 
as the Government's chief law officer, I shall not coun- 
tenance, under any circumstances, any measure which 
makes for a permanent impairment of our fundamental 
liberties. Nevertheless, we know from earlier experience 
that the forging of a united war effort means some 
temporary restrictions. The Bar is uniquely competent 
to explain this necessity, its temporary import, and the 
adjustments which may fairly be demanded in loyalty 
to the common cause. I suggest that the organized Bar 
in each community may contribute an invaluable 
service, through special committees or otherwise, by 
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standing watch against any unnecessary invasion of the 
liberties of the citizen and by publicly counseling our 
citizenry with respect to the temporary limitations 
which they must be prepared to accept. 


Aiding Civilian Enterprise 


This is not only a war of armed men. It is also a war 
of factories and fields and morale. Unfortunately there 
will be profound dislocation of civilian enterprise. Old 
communities will be disrupted and new communities 
created by the demands of war production. Whole 
categories of hitherto useful employment may tempo- 
rarily disappear in subordination to the major war ef- 
fort. Transport must be restricted or rationed to the same 
end. Taxation must assume unprecedented proportions. 
There will be simple things to which we have long been 
accustomed but which we cannot buy, stocks which we 
have for trade but cannot offer in unrestricted sale. The 
administration of priorities and price control must en- 
force the speed which the slower processes of coopera- 
tion may fail to assure. In all these problems of the 
emergency, an adaptable and understanding legal pro- 
fession should both point the way and smooth the road 
which we have to travel. 

Government will do what it can to mitigate the 
inevitable hardships; but government is now charged 
with the paramount responsibility for winning the war, 
and its efforts of amelioration, particularly in case of 
the little man, may not always be enough. I suggest 
that the Bar has at this point an opportunity for care- 
fully organized and sponsored legal aid on an unprece- 
dented scale. Thousands of little men who may never 
have called upon a lawyer will need your services. Some 
will be able to pay what the services are worth, others 
no more than a nominal fee or nothing at all. 

In the matter of defense contract distribution, for 
example, thousands of factories throughout the land, 
all in the bracket known as “little business,” are today 
waiting for the chance to do their part. That part, 
small in each individual case, makes up in the aggregate 
a tremendous war potential. Yet because of technical 
difficulties in the matter of submitting bids, the partici- 
pation of these thousands of plants is retarded. Their 
owners complain that they are not given enough time 
to study the requirements, while large corporations, 
already backlogged with more work than they can 
handie, have technical research staffs which can return 
lightning specifications. The little fellows cannot com- 
pete with that. But specifying and manufacturing are 
not the same thing. We need these little fellows; and it 
occurs to me that a constructive organized effort by 
lawyers might help to open up this great field, through 
active participation, not as engineering technicians, but 
as men who understand the procedures of contract 
negotiation. If such services can be adequately spon- 
sored, and the burdens fairly distributed, our profession 
may contribute immeasurably to the morale of a vic- 
torious people. 
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The Making of War Legislation 


The American Bar Association, through its Special 
Committee on National Defense, is now striving to keep 
abreast of all war activities and of the laws and regula 
tions relating thereto. Law schools and law librarians 
have been enlisted in the enterprise. To the extent that 
this effort achieves its purpose, the organized Bar 
throughout the country will be informed of progress 
and alert to impending adjustments. I think this phase 
of your effort of the utmost importance. Be assured that 
the Department of Justice is anxious to cooperate to the 
extent of its resources of time and personnel. 

You will no doubt wish to know something of the 
procedure followed in the preparation of necessary wat 
legislation. There has been, of course, a considerable 
body of emergency legislation included in our federal 
law, some of it of ancient lineage, much of it derived 
from the First World War, and some parts of it supple- 
mented in the economic emergency of a decade ago. 
As a routine matter, drafts of laws and orders had been 
prepared for the eventualities which we hoped to avoid 
but had been compelled to anticipate. Needless to say, 
all this embraced no more than a part of what had to 
be accomplished with the utmost speed when the crisis 
came. 

At the outset the President directed that all requests 
from the federal departments or agencies for necessary 
war legislation be submitted to the Attorney General. 
The Attorney General set up at once a special committee 
within the Department of Justice to study and organize 
these requests. In swift succession a series of meetings 
were held at which all departments and agencies were 
represented and each department or agency was given 
an Opportunity to explain its needs and defend its 
objectives, and to offer constructive criticisms of mea- 
sures suggested by others. Following these meetings the 
smaller committee has prepared and returned to the 
Attorney General a series of bills. These have been in 
turn transmitted to the leaders of Congress, where they 
have been critically studied and perfected by the Judici- 
ary Committees of the Senate and the House of Repre- 
sentatives, with the aid of the chairmen of other 
committees having special competence with respect to 
the subject matter involved. 

Thus duplication of effort and confusion of purpose 
have been largely avoided and much precious time has 
been saved. As in other emergencies, the Congress has 
been inclined to give broad powers which are imple- 
mented by orders and proclamations from day to day. 
I shall not contend that the results accomplished mea- 
sure up to the highest standards of scientific law making, 
either as regards form or substance. I can only say that 
more leisurely criticism of the work now being done 
will probably be deferred until the victory has been 
achieved. 

The First War Powers Act, authorizing the coordina- 
tion of executive functions and the waiver of certain 
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limitations on the making of war contracts, and amend- 
ing the Trading with the Enemy Act to broaden powers 
over credits and alien property and permit censorship of 
communications, was signed on December 18, 1941. A 
second measure, dealing with emergency powers of the 
Interstate Commerce Commission over motor carriers, 
the acquisition of property for war purposes, the power 
to determine priorities, the naturalization of persons 
serving in the armed forces, and other subjects is now 
pending. The draft of a third bill concerned with the 
seizure of enemy vessels, the adjudication of prizes, the 
suspension of statutes of limitations, the distribution of 
awards in condemnation cases, the amendment of laws 
governing transportation, and other matters is in prep- 
aration. While it would be overbold to predict how 
long the present procedure can be followed effectively, 
it may be said with confidence that it has expedited 
measures with respect to which delay might easily have 
been disastrous. 

In this swiftly changing scene, the organized Bar has 
unique opportunities for service. While the foundations 
of the emergency structure are laid in the body of our 
jurisprudence, of which you have expert knowledge, 
the impact of war legislation cannot be otherwise than 
disturbing to our people. You can do much to explain 
the necessity, to cushion the shock, to give encourage- 
ment as to the future. Everything which you may con- 
tribute to a general understanding of our war-time law 
will serve to strengthen national confidence. It is grati- 
fying to know that you are organizing to undertake this 


responsibility. 
Strengthening National Unity 


I come now to opportunities for service which are 
less tangible but even more vital than those which I 
have already noted. Much has been said of the need for 
national unity and surely we cannot exaggerate the 
urgency of that need. We have been taunted abroad, 
charged with a lack of national purpose, with speaking 
in a medley of discordant voices. The taunt has betrayed 
an ignorance of our democratic processes and an un- 
awareness of our reservoirs of strength. The essential 
unity was present, requiring only the treachery of Tokio 
to give it a superb manifestation. Nevertheless, as the 
road lengthens and the hardships multiply, there will 
be murmurings of dissatisfaction. There will be petty 
men to exploit the charge that this group or that is not 
carrying its full share of the burden. There will be 
exaggerated statements, overheated comments, un- 
founded charges, and demands for the prosecution of 
seditious utterance. I warn of these things in no spirit 
of gloomy forecast, but only in realistic appraisal of the 
job we have to do. 

In the safeguarding and strengthening of our national 
unity, your knowledge of the traditions of American 
government and law may be of invaluable assistance. 
Certainly lawyers should know that unity does not re- 


quire a moratorium on criticism, but only that criticism 
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must be helpful and constructive. Lawyers should know 
that the distribution of burdens in organized society 
is at best a human process, approximating in the result 
an imperfect approach to justice. Regrettable as the 
intemperance of unfounded comment may be, lawyers 
know well that it is better in most instances to ignore 
the senseless hissings of the human safety-valve than to 
invoke the dangerous procedures of too hasty prosecu- 
tion. In all this, in the widely scattered communities 
which your membership represents, you have it in your 
power to provide an effective liaison of reason between 
the men and women of America and the agencies 
responsible for making their freedom secure. 

Much has been said of the Nation’s morale. With 
full benefit of exceptional opportunities to appraise it, 
and with a deep sense of responsibility, 1 am pleased 
to report that our morale is high. It was never in a 
healthier condition. But it will need to be further 
inspired and toughened for the all-out blow which we 
are preparing to deliver. It has been said that this is 
a war of nerves as well as weapons. Our people are 
entitled to be told, and must be told, with relentless 
reiteration, why we were attacked, why we fight, and 
what it is that we expect to achieve. It will not be 
enough to give the blunt lie to insidious propaganda 
from abroad or to the mutterings of defeatism at home. 
Our people are entitled to know. 

Here, again, your membership, effectively organized 
and directed, may render an invaluable service. Your 
professional experience has made you familiar, in your 
several communities, with most of the recognized 
agencies of public information. Effectively used, these 
agencies may serve as a safeguard against every distor- 
tion of the national purpose and provide assurance that 
we shall carry on with understanding as well as courage. 

The Nation's effort requires leadership, not only 
leadership in government and in the armed forces, but 
leadership in every community throughout the land. I 
pay our profession no idle compliment when I say that 
among good lawyers there will be found an ample pro- 
portion of capable leaders. The result is compelled by 
our professional and public experience. The capable 
leader is, among other things, one who can walk the 
difficult path between complacency and hysteria. Com- 
placency has gone from this land and must not be per- 
mitted to return. Hysteria must gain no foothold in 
the execution of our purpose. 

There is thus presented an opporunity for lawyer 
leadership the like of which will not come again in our 
time. You have the background of knowledge and ex- 
perience. You have, now formed or capable of being 
soon perfected, the necessary organization. If you will 
undertake these tasks, and if your members individually 
may be encouraged to make, each of himself, a living 
example of the unity of purpose, the high morale and 
the willing sacrifice which this Nation requires, we shall 
have mobilized the American bar for its well-earned 
share in the victory which must be ours. 
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First Session 

HE members of the House of 
Delegates came together in a 
militant spirit, for the first of the 
four held by the House. 


with a manifest purpose so to or- 


sesstons 


ganize and plan 
and act that the 
lawyers of Amer- 
ica will do at 
their full 
part in hearty 
support of the 
Nattion’s 
effort. The atten- 
dance was the 


least 


war 


largest ever re- 
corded for a mid- 
year meeting of 
this body, one 
fifty- 


one delegates 


hundred 


being present; 


do. 
several members 
of the House 
were present in 
the uniform of 
the armed forces 
of the United 
States. Cordial 
greetings were 
received by letter 
from the Prest- 
dent of the 
United States. 
President Arm- 


HOUSE OF DELEGATES 
MID-YEAR MEETING 


for untted and effective action, was 
announced. A hearty response was 
authorized as to a moving message 


received from the British Bar. Dele- 


gate L. Dean Lockwood, of Manila, 
P. I., gave a distressing account of 


THE WHITE HOUSE 
WASHINGTON 


February 27, 1942 


My dear President Arnstrong: 


In common purpose with othcr groups of 

our people, the House of Delegates of the American 
5ar Association is calling its mid-winter meeting 
in Chicago to speed the contributions of the or- 

ganized bar to the Nation's war effort. 
you to know how pleased I am with what you have 
done and, even more, with what you are planning to 


I want 


It is unnecessary to remind a meeting of 


American lawyers that we fight today to make liberty 
inder law secure throughout this land. 
tributions to our unity of purpose and to our high 
morale will speed the victory. 
and good wishes to all who labor in the common cause. 


Very sincerely yours, 


See lait 


Walter P. Armstrong, Esq., 
President, 


American Bai Association, 


strong voiced the 
patriotic pur- 
poses of the 
meeting, in a 
vigorous appeal 
for action. Attor- 
ney General Francis Biddle, a mem- 
ber of the House, specific 
and practical suggestions as to 
ways in which the 
help. Director James M. Landis, of 
the Office for Civilian Defense, sent 
a telegram replete with suggestions 


made 


lawyers can 


as to what lawyers can do to assist 
civilian protection and morale. A 
Committee on Coordination, to bring 
together all suggestions and weld 
them together in a program and plan 





Edgewater Beach Hotel, 
Chicago, 
Til inois. 


what has befallen American citizens 
in the Philippines. Resolutions were 
offered and referred to the Commit- 


tee on Draft for report. 


THE opening session of the 1942 
mid-year meeting of the House of 
Delegates of the American Bar Asso- 
ciation got swiftly under way, in the 
spacious ballroom of the Edgewater 
Beach Hotel, Chicago, on Monday 


Your con- 


I send greetings 
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morning, March 2. President Arm 
strong called the session to ordet 
rhe roll call by Secretary Harry § 
Knight showed 151 delegates present 
These included 48 state delegates, 50 
delegates from 41 state bar associa 
12 dele 


gates from local 


tions, 


bar associations, 
together with As 

Dele 
Section 


sembly 
gates, 
chairmen, mem 
bers of the Board 
ot Governors, 
and delegates 
from affiliated 
organizations. 
The record of 
the Indianapolis 
meeting of the 
House was for- 
mally approved, 
Mr. Bernard J. 
Myers, Chair- 
man of the Com- 
Cre- 
dentials and Ad 


mittee on 
missions, gave 
the report of that 
body, to com- 
plete the roster 
of the House fo1 
this meeting. As 
adopted by the 
House, the _ re- 
port showed 
the following 
changes in the 
membership of 
the House, after 
the Indianapolis 
meeting last October, the successor 
Delegates being: 

James R. Newkirk, The 
State Bar Association 
Joun L. Vest, Kentucky State Bar 

Association 
WILLARD B. LUTHER, Bat 
of the City of Boston 
ROMNEY SPRING, Massachusetts Bar 
Association 
Rospert McC. New 
County Lawyers Association 


Indiana 


Association 


MARSH, York 
























Hitton L. Douctass, Oklahoma Bar 
Association 

S. HAROLD SHEFELMAN, Seattle Bar 
Association 

H. A. Sprinc, The Cleveland Bar 
Association 

Ettiotr E. CHEATHAM, President, 

Association of American Law 
Schools 

MARVIN B. RosENBERRY, Chairman, 
National Conference of Judicial 
Councils 

JoHN KirRKLAND CLark, Chairman, 
National Conference of Bar Exam- 
iners 

ABRAM P. STAPLES, President, Na- 
tional Association of Attorneys 
General 
President Armstrong then asked 

the Secretary to read a letter which 

he had received, under date of 

February 27, 1942, from the Presi- 

dent of the United States. The read- 

ing of this letter from the Nation’s 

Chief Magistrate and leader in a 

time of crisis evoked hearty applause 

and approbation from members of 

the House. It is published on the 


opposite page. 


President Armstrong Makes 
Strong Appeal for Patriotic 
Action by the Bar 

The President of the Association 
then addressed the House of Dele- 
gates as to the purposes of this meet- 
ing and the need for unified and 
diligent action by the House as the 
representative body of American 
lawyers, to the end that the pro- 
fession of law shall accord its full and 
active support to the Nation’s war 
effort. President Armstrong spoke 
with great earnestness of feeling, and 
he gave admirable expression to the 
dominant spirit and purpose of the 
House, as was evidenced by its re- 
sounding applause and cheers. The 
address is published in full in this 
issue. 

For the purpose of coordinating 
the objectives and work of the Asso- 
ciation into an effective program for 
nation-wide action by the organized 
Bar, President Armstrong announced 
that he had appointed the following 
committee to plan and report such 
a coordination: Former President 
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Jacob M. Lashly, of Missouri, Chair- 
man; Colonel Edmund Ruffin Beck- 
with, of New York; Mr. Robert F. 
Maguire, of Oregon; Mr. Sylvester 
C. Smith, Jr., of New Jersey; Mr. 
Philip J. Wickser, of New York; 
Hon. John J. Parker, of North 
Carolina; Mr. Philip H. Lewis, of 
Topeka, Kansas; and Mr. Carl V. 
Essery, of Michigan, with the Presi- 
dent of the American Bar Associa- 
tion a member ex officio. 


Attorney General Biddle Tells 
What Organized Lawyers Can 
Do To Help 

The Attorney General of the 
United States, the Honorable Francis 
Biddle, who is a member of the 
House of Delegates, had come to 
Chicago for the meeting, and was 
asked to address the House as to 
specific things which lawyers can do 
to assist in the Nation’s war effort. 
As “the official head of the Bar of 
America” and as the lawyer who is 
dealing at first hand with the major 
legal problems which arise in the 
conduct of the war, the Attorney 
General was greeted by the House, 
which stood and applauded and 
gave close attention to his recom- 
mendations. His address is published 
in full in this issue. 

At the close of the Attorney 
General's address, President Arm- 
strong said to him, in behalf of the 
members of the House: 

“Mr. Attorney General, we know 
the tremendous nature of the task 
on which you are so busily engaged, 
and this makes us doubly appre- 
ciative of your taking the time and 
making the effort to be with us. We 
are delighted to have your sugges- 
tions, and you have our assurance 
that they will not go unheeded. We 
are saying to you—and we ask you 
to repeat it to the President of the 
United States—that contributing to 
victory is our paramount aim, and 
wherever we can help we _ stand 
ready to serve.” (Applause) 

Director Landis Sends a 
Telegram of Suggestions 

Dean James M. Landis, National 
Director of Civilian Defense, was 
also to have addressed the House. 


SESSION 











He had accepted President Arm- 
strong’s invitation, and had expected 
to come to the meeting. Emergency 
matters which arose in Washington 
held him there. Director Landis sent 
a telegram of specific suggestions as 
to what lawyers can do to help: 

“Regret enormously my inability 
to be with you but unforeseen cir- 
cumstances make it necessary for me 
to be here tomorrow. 

“Any consideration of the place of 
lawyers in civilian defense must start 
from the assumption that the 
strength of that arm of the service 
must be measured by the strength 
of the local councils of defense in 
the many communities of the United 
States. These, as you know, vary 
widely in competence and capacity. 
Lawyers, particularly those with ad- 
ministrative experience, by associat- 
ing themselves with these councils 
and working for them can add great- 
ly to their strength. 


“Secondly, the operations of these 
councils, particularly the operation 
of the anti-bombardment protective 
services, demand competent and con- 
tinuing legal advice. For example, 
an understanding must be had of the 
legal powers of wardens, of auxiliary 
policemen. Their appointment and 
enrollment in these services must 
be carefully controlled so that they 
acquire the appropriate status and 
the appropriate powers connected 
therewith. Regulations governing 
the emergency flow of traffic, the 
emergency extinction of lights, the 
dispersion of crowds and the like 
must be devised. Consideration must 
be given to the source from which 
these regulations should issue, name- 
ly, state, county or locality. In 
metropolitan areas covering more 
than one state, legal mechanisms for 
uniform treatment of that area must 
be created. An understanding of the 
nature of the executive power and 
its distribution through governors, 
mayors and the like must be had. All 
this illustrates the need for good 
legal advice at the local and at the 
state levels and calls for the creation 
of an institution comparable to that 
of Judge Advocate General for the 
local and state defense councils. 
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Many Capacities in Which Lawyers 
Can Serve 


“Thirdly, on 
side, lawyers have special value in 
such tasks as rationing boards. Also 
their normal capacity to speak 
should be placed at the service of the 


the nonprotective 


local defense councils so as to make 
plain to the public the nature and 
demands of the war effort. 
“Fourthly, legal aid for deserving 
cases of individuals in the military 
services as well as individuals on the 
battle line of production should be 
encouraged by having local bar asso- 
ciations tied in 
councils. What is also needed here 
seems an over-all national organiza- 


with local defense 


tion which will be able to refer cases 
of legal need to those associations 
that may be geographically far re- 
moved who can supply it. Here the 
lines for furnishing legal need may 
well be patterned upon the method 
employed by Red Cross in utilizing 
its local chapters as points for ready 
reference of cases to other chapters. 
A clearance mechanism of this char- 
acter might be set up in the Amer- 
ican Bar 
tional offices of O. C. D. might be 
made available. These legal services 


Association itself or na- 


should also extend to clearing ques 
tions of public liability arising from 
accident during the course of emer- 
gency action. 

“Fifthly, for lawyers to advise in 
forth 
stimulation of legal writing in this 


matters set under two above, 


field should be encouraged by Asso 
ciation and by law schools. 

“Sixth, 
given to Association in cooperation 


consideration should be 
with law schools to continue in part 


the training of law students now 


serving in military camps, or, if this 
is impossible to supplying them with 
appropriate legal literature that will 
maintain their interest in law. 


Maintenance of Civilian Morale 
Is Emphasized 


“Seventh, the maintenance of 
morale is particularly the task of 
those who can see clearly the great 
issues of this war. That understand- 
ing should especially characterize the 
Bar, for all the great heritage of the 
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common law is now at stake. Seeing 
that, I feel sure that the lawyers to 
whom your Association can so 
clearly speak will do all those many 
things necessary to put the effort of 
everyone behind the nation and 
thereby increase that much more our 
hitting power on the Atlantic and in 
the Pacific against the enemy. 
“Once 


being able to be with you.” 


more my regrets for not 


\s the reading of the telegram 
proceeded, it was realized by mem- 
bers of the House that many of the 
recommended services were already 
being done by lawyers on an exten- 
sive scale, through their Committee 
on National Defense and other com- 
through the services 


mittees, and 


rendered by thousands of lawyers 


as members of or assistants to the 
local draft boards and appeal agents, 
as members of local councils and 
agencies for civilian defense, and in 
many types of community prepar- 
edness for full participation in the 
tasks of 


concrete suggestions were applauded 


the war. Director Landis’ 
and noted, for incorporation in the 
\ssociation’s program for sustained 


work. 


The House Proceeds with the 
Dispatch of Business 


President Armstrong then turned 
the .gavel over to Guy R. Crump, of 
the 


Delegates. 


Chairman of the 
The 


report of the Board of Governors to 


California, 
House of current 


the House was read by Secretary 
Knight and approved and adopted 
by a vote of the House. 

Major E. B. 


was recognized to offer a resolution 


Tolman, of Chicago, 


in behalf of the Board of Governors. 
He reminded the House that, at the 
1942 meeting of the General Council 
of the British Bar, held on January 
16, a notable and most moving 
cablegram was sent to the American 
Bar Association as follows: 

“At the annual general meeting 
of the Bar of England held at the 
Old Hall, Lincoln’s Inn, on January 
16, the following resolution was 
carried by acclamation: 

“That at this time, when our two 
countries are united in defense of the 


principle of freedom and _ justice, 


principles which are enshrined in 


and inspire our common legal 


heritage, the members of the English 
the 
American Bar a cordial message of 


Bar send to the members of 


comradeship and_ confidence in 
final victory. 
(Signed) DONALD SOMERVELL, 
The Attorney General 
HERBERT CUNLIFFE, 
Chairman, 
General Council of the 
Bar” 
By direction of 
the Association, Major Tolman pre- 


the President of 
sented and moved a response, to be 
signed by The Attorney General of 
the United States and the President 
of the Association. Unanimous con- 
sent was given for the immediate 


Major 


cabling of 


Tolman’s 
the 


consideration of 


motion, and the 
response to our embattled brethren 
British 


acclaimed 


of the Bar was enthusiasti- 


cally and authorized by 


the House. The text of the response 


is published on page 291. 
Other Resolutions Go to 
Committee on Draft 


offered by Mr. 
Murray Seasongood, of Ohio, as to 


A resolution 


the merit system in the national 


the 
special Committee on Civil Service 
the 


civil service and creation of a 
was read, and was referred to 
Committee on Draft, without debate 
at this time, the report thereon to be 
the the 
House (in August). 

Mr. 


offered a resolution fo1 


made at next meeting of 


Sidney Teiser, of Oregon, 
the creation 
of a Committee on Information. At 
the suggestion of Mr. John Kirkland 
Clark, of New York, 


the Committee on Draft, this resolu- 


Chairman of 


on Co 
Com 


tion went to the Committec 
ordination as well as to th 
mittee on Draft. 

Mr. John M. 


Illinois, Chairman of the 


Niehaus, Jfr., of 
Section of 
offered a _ resolu- 


Commercial Law, 


tion recommended by the Section, 
as to the pending Bankruptcy Bill 


(H. R. 4394). 


Committee on 


This went also to the 
Draft, 
announced its procedure for hear- 


which next 


ings. 


(Continued on page 286) 
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Supreme Court Bar 
Honors Late 
Justice Van Devanter 


T a meeting of members of the 
Bar of the Supreme Court of the 
United States held in the conference 
room of the Supreme Court on Mon- 
day, the 16th of March, 1942, the 
following Minute was submitted:— 

Willis Van Devanter was of such 
stuff as pioneers are made. When 
he died his country lost a virile and 
devoted son. 

Che story of his eventful life is a 
record of faithful and distinguished 
public service. Nevertheless when the 
long chronicle has been read, the 
man himself seems far more im- 
pressive than the things he did. The 
simple fact is that he stood forth 
| man among men. 

He was a son of the Hoosier State. 
Born in Marion on April 17, 1859, 
his self-development began in the 
public schools. DePauw University 
claimed him as the most distin- 
guished of its alumni. In the law 
school of Cincinnati University he 
prepared for admission to the bar. 
\fter a few years of practise in his 
home town, during which he served 
as Deputy County Prosecutor, he 
answered the call of the West and 
was among those who helped or- 
ganize the Territory of Wyoming 
into Statehood. After having served 
under appointment by President 
Harrison as a Justice of the Supreme 
Court of the Territory, he became 
Chief Justice of the new State. Presi- 
dent McKinley made him an Assist- 
ant to the Attorney General of the 
United States attached to the Depart- 
ment of the Interior. President 
Cheodore Roosevelt commissioned 
him a Circuit Judge in the Eighth 
Circuit. 

By President Taft he was ap- 
pointed an Associate Justice of the 
Supreme Court of the United States. 
He and Mr. Justice Lamar took their 
seats upon the Bench on January 3, 
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1911. From that day to the day of 
his retirement, June 2, 1937, he 
devoted himself assiduously to the 
work of the Court. He was a col- 
league whose understanding, courtesy 
and generosity toward the other 
members of the Court have never 
been exceeded. His personal friend- 
liness and cordiality and his desire to 
be helpful easily survived any disa- 
greement in views. These qualities 
enabled him to hold the warm affec- 
tion and respect of every colleague 
and contributed much to the esprit 
of the Court. 

The course of his life before his 
elevation to the Supreme Bench 
fitted him in eminent degree for the 
work which as an Associate Justice 
he was called upon to do. His Wyom- 
ing experience had given him an in- 
timate knowledge and sympathetic 
understanding of the people of the 
great western area. As Assistant 
Attorney General, charged with the 
problems of the Interior Depart- 
ment, he had acquired an unrivaled 
knowledge of the public land law, of 
the law of waters as it existed in the 
western portion of the United States 
and of the law respecting the Indians 
as embodied in treaties, acts of Con- 
gress and administrative practise. It 
is not too much to say that, when 
he came upon the Supreme Court, 
he was one of the most expert per- 
sons in the United States in these 
fields. ‘Throughout his service on the 
Court, his counsel and advice on 
these matters were invaluable to his 
brethren. 

His experience as a lawyer and as 
a Judge of the Circuit Court of 
Appeals for the Eighth Circuit had 
made him familiar with federal 
practise and with the relation of the 
federal government to that of the 
States. His opinions written for the 
Supreme Court on questions of 
procedure and on the constitutional 
relationship between the States and 
the nation are amongst the most care- 
ful, accurate and important adjudica- 
tions of the Court during his term 





of service. Each of his opinions was 
the product of hard work. It is even 
said that on each of them he spent 
prodigious labor. His mental pro- 
cesses were simple and direct and his 
literary style was wholesome and un- 
affected. Mr. Justice Van Devanter’s 
knowledge in matters of procedure 
has been described as “perfectly ex- 
traordinary.”” When colleagues were 
inclined to regard some question of 
procedure as one of first impression 
he would go quietly to the shelves, 
take down a volume of the Reports 
and find among the memorandum 
opinions at the end of the volume a 
precedent exactly in point. 

When some years ago the then 
Chief Justice and the other Justices 
were consulted in regard to general 
orders in bankruptcy, the Chief 
Justice expressed complete reliance 
upon Mr. Justice Van Devanter as 
the strongest man in the Court to 
deal with such problems. 

In a controversy between the 
United States and Canada Mr. Jus- 
tice Van Devanter and Chief Jus- 
tice Duff served as the Commission- 
ers contemplated by the Convention 
between the two Governments. The 
unprejudiced, judicious and tactful 
way in which the Commissioners 
discharged their delicate duty 
brought the controversy to a fair and 
generally satisfactory conclusion. 

Mr. Justice Van Devanter was 
distinguished for two great judicial 
qualities. He had, in the first place, 
a remarkable sense of proportion and 
never pressed a principle to the ex- 
treme in disregard of considerations 
of policy and practicality. He did 
not lack the courage to stand, and 
stand firmly, by a principle which he 
deemed sound. On the other hand 
he recognized that reconciliation and 
adjustment are quite as important, 
in the light of the facts and the 
result, as is rigid adherence to 
principle. In the second place, he 
had a most orderly and analytical 
mind. The problems presented by 
a cause seemed, without effort on 
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his part, to fall into their sequential 
relation. It resulted that his exposi- 
tion of his views in conference was 


clear and orderly. It has been a 


matter of remark that, if a stenog 
raphe could have been present and 
taken 


ments ol 


had down some of his state- 


cases, those statements 


might well have been made _ the 
opinions of the Court, so lucid, so 
orderly, and so comprehensive were 
they. His extreme conscientiousness 
and thoroughness in endeavoring to 
get to the bottom of every question 
of fact and law presented to him 
characteristics. 


were distinguishing 


He was wont to look carefully into 


minute detaiis which might con- 
ceivably have a bearing upon the 
case before him and insisted on hav- 
ing it made clear to him what thei 
effect might be. Many judges have 
assumed that they can ignore details 
of this sort; but those who practised 
before Judge Van Devanter recall 
that often he would pick an im 
portant point out of something that 
counsel had not considered worth 
dealing with. 

If it be necessary to conform to the 
custom of classifying judges as 
Liberal or Conservative, Mr. Justice 
Van Devanter must be styled a Con- 
servative but this is said with a realiza 
that 


species within each genus. 


tion there is more than one 
His was 
not the conservatism attributable to 
tradition or to worldly possessions. 
He acted in the living present and 


Him 


self no stranger to frontier experi 


he preferred the simple life. 


ences, he had in him the spirit of 
the men who won the West and of 
those others who in an earlier day 
fought for the liberties which have 
been the glory of America. Thes¢ 
he deemed priceless and when he 
conceived them to be in danger he 
was vigorous in their defense. He 
had boundless admiration for the 
pioneers of that era when going was 
roughest. “There were no drones 
in those days” he once remarked “‘the 
country would not support them.” 
Willis Van Devanter was at heart 
a sportsman and a lover of the great 


Buffalo 


Bill was often his companion on 


open spaces. In early days 
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hunting trips and the future Justice 
was happy in the companionship of 
men inured to hardship and danger. 
He was, however, a farmer even 
before he was a hunter, for at fifteen 
he took charge of his grandfather's 
farm, did the plowing and attended 
the When he 


from the Supreme Court it was life on 


to all work. retired 
a farm for which he longed and 
when he bought a farm in Maryland 
the 


deferred hope. On these fertile acres 


it was realization of a_ long- 
he spent most of his allotted time. 
During his public career he had been 
the recipient of many honors and 
the object of much eulogy, but it is 
said that he prized as highly as any 
other tributes the testimony of a 
tenant on the place who said of the 
retired Justice that he was “a helpful 
farmhand.” In his youth, before he 


headed westward, he had _ invited 


Dollie 


to live 


Burhans, of Iona, Michigan, 
his life and share his fortunes. 
She accepted and they were married. 
rheir life together was exceptionally 
happy. She bore him two sons who 
survive their father. Her death came 
in 1934 when she and her husband 
were traveling abroad. Death over- 
took the Justice on February 8, 1941. 
His two surviving sons, a brother and 
two devoted sisters were among those 
who stood with bowed heads when 
the Chaplain of the United States 
the 
the Burial Service. 
Such 
whom this meeting is held. Many of 


Senate read solemn words of 


was the man in honor of 
those present date their friendship 
for him from the day when, as young 
practitioners in his court, he showed 
them kindly consideration and made 
them feel at home. Strong, straight- 
forward, God-fearing and loyal, let 
it be recorded of him that he repre- 
sented America at her best. 

that the foregoing 
Minute be adopted, that a copy of 
the 


Mr. Justice Van Devanter; and that 


RESOLVED 


it be transmitted to family of 
the Attorney General of the United 
States be asked to present the Minute 
to the Court on behalf of the Ba 
with the request that it be inscribed 
upon the records of the Court. 

The On 


Committee Resolutions 


Wharton 
Pepper, Chairman, George E. Hamil- 
ton, Garret W. McEnerney, William 
L. Frierson, Luther M. Walter, 
Streeter B. Flynn, Frederick Van 
Nuys, Hatton W. Sumners, Joseph 
C. O'Mahoney, Frederick H. Stinch- 
field, Warren R. Austin, William \ 
Hodges, Henry W. Taft, Frederick 
F. Faville, Richard N. Elliott, G. 
Carroll Todd, ‘Thomas D. Thacher, 
J. Crawford Biggs, William Marshall 
Bullitt, Robert A. 
ler, Ir., 


Strawn, James A. 


was as follows: George 


Taft, Pierce But 
Silas H. 
Oscar W. 
Donworth, 


Roscoe Pound, 
R¢ ( d, 
Underwood, Jr., George 


and Walter P. 


Our Members 
in the Philippines 


O*. of the dramatic and moving 
incidents of the March meet 
ing of the House of Delegates had 
to do with what befallen 
the Asso 
ciation in the Philippine Islands. Mr. 
L. Dean Lockwood, of Manila, P. L, 
State Delegate from the Territorial 


Armstrong. 


has lately 


members of American Bat 


at the meeting 
the 


Group, was present 


and brought details of tragic 


events, so far as they have been re 
ported to him. 

At the time the Japanese invasion 
began, there were in the Philippines 
forty-four members of the Associa- 
tion. Of 


from the United 


these, twenty-eight were 
States and sixteen 
were natives of the Islands. 

One of the the 


lawyers from the States, Mr. Robert 


best known ol 
E. Manly, who had been a member ol 
the Association for thirty years, died 
in a Japanese concentration camp, 
according to an Associated Press dis- 
patch, on one of the first days of the 
Mr. Manly 

years old had 


for some six or seven years. Appar- 


war. was seventy-four 


and been an invalid 
ently the hardships of a concentra- 
tion camp quickly caused his death. 
Mr. Manly lived at 


is only 


Maga, Luzon, 
Le- 


gaspi, where the Japanese made one 


which sixty miles from 


of their first landings. Thus he was 


an early victim, possibly the first 


American casualty of the war in the 


Philippines. Mr. Manly was a native 
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of Minnesota, a graduate of the Law 
School of the University of Minne- 

ta, a distinguished lawyer, and a 
beloved gentleman. He was Mr. 
Lockwood's senior partner in the law 
for thirteen years. 

Concerning other members of the 
\ssociation in the Islands, Mr. Lock- 

od said: 

‘Of the others, James Ross, Sr., 
and James Ross, Jr., George R. Har 

y, John W. Haussermann and my- 
self happened to be here in the 
United States when the hostilities 
broke out. Golden W. Bell, formerly 
legal adviser of the High Commis- 
sioner, had just returned to Washing 
ton to engage in private practice. 
Courtney Whitney 
\rmy (he had been a Captain in the 


re-entered the 


o admitted to the 


_ 


Army before bei 


yar) over here sometime last summer, 
and I do not know his present where- 
ibouts. All the others were in the 
Philippines when the Japs came. Of 
hem we have been unable to get any 
information. Robert M. Carswell was 
in Army officer on detail to the High 
Commissioner’s Office and Thomas 
\. Lynch was an ex-officer, and I sup 
ose they are both with MacArthur. 
One of our members is the distin- 
euished United States High Commis 
sioner, Francis B. Sayre, and he is 
supposed to be on Corregidor. The 
rest of the Americans are believed to 

confined in the great concentra 
tion camp in Manila, where it is re 
orted 3000 Americans are confined 

“Of our Filipino members we have 
no information. The list includes 


he venerable Ramon _ Avencena, 
Chief Justice of the Philippine Su- 
preme Court. As the policy of the 
Japanese toward the Filipinos seems 
o be one of attraction, it is believed 
that they are not receiving as harsh 
treatment as the Americans are re- 
ceiving. 

“After the outbreak of hostilities 
all communication with Manila was 
subject to strict military censorship, 
ind on December 30 all communica 
tion was cut off.” 

Pursuant to Article II, Section 3, 
of the By-laws of the Association, Mr. 


Lockwood made an application to 


the Board of Governors for the remis- 
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sion of the dues of all members of 
the Association resident in the Phil- 
ippines. Under the action voted by 
the Board of Governors to remit the 
dues of all members whose default in 
dues is occasioned by “enemy ac- 
tion,” the members who are in the 
Philippines will remain members of 
the Association, without obligation 
for payment of dues. 

By unanimous vote of the House of 
Delegates, the following message of 
sympathy and encouragement to As- 
sociation members in the Philippines 
was adopted on March 2: 

“The American Bar Association is 
deeply sensible of the misfortunes, 
tragedy and destruction which have 
been visited upon the people of the 
Philippine Islands, including our 
brothers of the bar and of this Asso- 
ciation. 

“We express to the people of the 
Philippines and their families, in- 
cluding the members of the bar, our 
profound sympathy in their affliction 
and pledge ourselves to all possible 
efforts for their relief and deliverance. 

“In the hope that words of cheer 
and encouragement will Jessen the 
burden of the present darkness and 
will light the lamp of hope, we assure 
you that the thousands of miles which 
separate us cannot weaken the bond 
of sympathy and mutual idealism 
which exists between us and which, 
under God, cannot be destroyed.” 


Milwaukee 
Regional Conference 
Sets New Record 


HE American Bar Association and 
Eh work were brought home to 
the lawyers of six states at the region- 
al conference held in Milwaukee, 
February 27, 1942. This was the 
largest regional conference ever held 
by the Section of Bar Organization 
Activities of the American Bar Asso- 
ciation. 

Until 1942 these regional meetings 
were presented in numerous states 
by the Section of Bar Organization 
Activities for the executives of local 








state bar associations. As an experi- 
ment, this year other Sections of the 
Association were asked to participate 
in the program. At the conference 
the states of Ohio, Michigan, Illinois, 
Indiana, Minnesota and Wisconsin 
participated, and the program was 
presented through the joint efforts 
of seven sections, namely: the Sec- 
tions of Bar Organization Activities, 
Municipal Law, Patent, Trade-Mark 
and Copyright Law, Insurance, Real 
Property, Taxation and the Junior 
Bar Conference. 

The meeting was preceded on 
February 26 by a meeting of the 
Board of Governors of the Wisconsin 
State Bar Association with delegates 
from the local Wisconsin bars. This 
state meeting was followed by a 
thirty-minute broadcast over radio 
station WISN on “Fighting Men and 
Their Rights at Home.” Webster 
Woodmansee, of Milwaukee, acted 
as moderator at the broadcast, and 
those who participated in the dis- 
cussion were Tappan Gregory of 
Chicago, Stewart G. Honeck, Giles 
Clark and John K. Wood, all of 
Milwaukee. 

Preceding the morning meeting of 
February 27, Judge John J. Parker, 
Charlotte, North Carolina, Chair- 
man of the Special Committee on 
Improving the Administration of 
Justice, presided at a breakfast meet- 
ing of the committee members from 
each of the six states. Eighteen com- 
mittee men attended. At the same 
time Walter Hammond, President of 
the Wisconsin Bar Association, enter- 
tained at a breakfast for twenty of- 
ficers of the six state associations. 

The morning meeting, presided 
over by L. Stanley Ford, Hac kensack, 
New Jersey, was addressed by Presi- 
dent Walter P. Armstrong who ex- 
pressed eloquently the determination 
of the organized Bar to win this war 
and pointed out the respects in which 
the lawyers of the United States 
could lead the people. 

Tappan Gregory, a Chicago mem- 
ber of the Association’s Committee 
on National Defense, addressed the 
meeting on “Now It Is War,” and 
sketched the work which is being 
done by this committee to assist the 
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Federal Government and its subordi- 
nate boards. 

“The Bill of Rights Today” was 
discussed by George I. Haight of 
Chicago, a member of the Associa- 
tion’s Committee on the Bill of 
Rights. Mr. Haight discussed the 
great service the Bar could render to 
the people of the nation in keeping 
their minds tuned to the changing 
times and the problems presented 
by an altered economy. 

For the 110 
lawyers registered, of which 89 were 


morning session, 


from outside of Wisconsin. 

The luncheon was attended by 295 
lawyers. Hon. John J. Parker, with 
his typical ability and vigor, pointed 
out the great progress being mad 
in the various states in improving 
the administration of justice and 
challenged all the lawyers to take 
their place in furthering this work. 
His address in part follows: 

The all-important matter now con 
fronting the country is the winning of 
the war. Nothing must be permitted 
to interfere in any way with the war 
effort; and everything must be done 
that will aid us over the 
common enemy. This does not mean, 
however, that we can abandon every- 
thing except the pursuit of arms. If 
our armed forces are to be successful, 


us to victory 


they must be adequately supplied; and, 
if they are to be adequately supplied, 
civilian life must be adequately or 
ganized to that end. This means not 
only that private enterprise must con 
tinue to function, but that the 
agencies necessary to that functioning, 
to the preservation of peace and order 
and to the maintenance of morale 
must also continue to function, and 
to function with the utmost efficiency 


also 


Nothing is more important to the 
efficiency of the body politic, to the 
maintenance of peace and order or 
to the preservation of the public 
morale than the proper and efficient 
administration of justice in the courts; 
and there is no more important duty 
of the lawyer in war time than to 
see that it is so administered. Mem- 
bers of the bar have always done their 
full part in the armed forces of the 
country. Those who are 
for other reason are unable to serve 
in the armed forces can render serv- 
ice of incalculable value in helping 
direct the force of public opinion and 
in preserving civilian morale. But we 
must not forget that as lawyers the 
administration of justice in time of 
war, as well as in time of peace, de 


too old or 
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volves upon us, and that one of the 
most important services that we can 
render in this period of crisis is to see 
that justice is administered efficiently. 


\ little less than two years ago the 
American Bar Association embarked 
upon a program for improving the 
administration of justice throughout 
the country. That program has gone 
forward with marked success, and in 
almost state of the union the 
processes of justice have been speeded 
up and made more efficient. The com- 
ing of the war furnishes no reason for 
abandoning the program but an added 
reason for carrying it forward with 
greater energy. To the extent that the 
program succeeds, the 
democracy will be rendered more ef 
ficient and the country will be the 
better able to cope with the problems 
which the war has brought to us. If 
democracy is to survive in this world 
crisis, it must be made efficient in all 
of its operations; and its efficiency in 
the fundamental matter of administer- 
ing justice and operating the legal 
machinery, without which a democracy 
is incapable of functioning, is primar- 
ily your duty and mine. Let us not 
fail in that duty. 


every 


processes of 


Some reforms can await the coming 
of peace, but anything which will 
speed up and simplify the legal ma- 
chinery of the country is important 
to national efficiency and morale, and 
should have your prompt and earnest 
attention. History teaches that it is 
not in times of peace, but in times of 
war and crisis, when our way of life 
is shaken and we must perforce re- 
examine the fundamentals of 
existence, that the greatest progress in 
the processes of law and government 
are made. 


The 
meetings of the seven Sections which 


our 


afternoon was devoted to 
were attended by 264 lawyers. Each 
Section presented appropriate pro- 
and the 
stimulating. Several of the Sections, 


crams response was most 
especially the Junior Bar Conference 
and Section of Patent Law, reported 
that they had enrolled quite a num- 
members for the Sec- 


ber of new 


tions. 


To indicate that the enthusiasm 
of those who attended this session 
did not lag, 191 were present at the 
evening dinner which was given by 
the Wisconsin State Bar Association 
in honor of President Armstrong. 
This conference demonstrated the 
large field of service which is being 
opened by the regional meetings. 


It is bringing the American Bar Asso 
ciation closer to the lawyer in the 
field. 
meetings demonstrates that the law 


Attendance at these regional 


yer’s view-point changes when he is 
brought face-to-face with the serious 
work of the Association and the great 
contributions it is making to the na- 
tional welfare. The continuance and 
expansion of these regional meetings 
should not only increase the mem 
bership of the Association, but also 
stimulate its progress in public sery 
ice. 


Fourth and Fifth 
Regional Conferences 


HE lawyers’ part in the nation’s 
war program was the theme of the 
regional conference of the 
American Bar 
Dallas, Texas, March 27 and 28 for 


fourth 
Association held in 
members of the profession from New 
Mexico, Oklahoma, Arkansas, Loui- 
siana and Mississippi. 

The fifth conference will be held 
in Kansas City, Missouri, on April 18 
Missouri, Kansas, 


for the states of 


Nebraska and Iowa. 


University of Mexico 
Inaugurates United 
States Law Course 


Public and 


United 


COURSE on The 


Private Law of the 


A 


States 
duced in the current winter curricu- 


of America has been intro- 


of the National University of 


Mexico. The winter term opened in 


lum 


January. 

“This is perhaps the first time 
that our University has set aside a 
special course for the teaching of the 
country, 


law of our 


which has exercised and continues to 


neighboring 


exercise marked influence on Mexi- 
can law,” states Peniche 
Lépez, director of Mexico's National 
School of Jurisprudence, in a com- 
munication to the United States Em- 


Vicente 


bassy in Mexico. 
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HROUGH the action of its rep- 
| pecnes House of Delegates 
in Chicago on March 2, the Amer- 
ican Bar Association offered, for 
public consideration and discussion 
m its merits, a specific and com- 
prehensive program for preventing 
the interruption or lessening of war 
production through labor disputes 
and strikes. This action was taken 
upon the report of the Association’s 
Standing Committee on Labor, Em 
ployment and Social Security, 
ilthough the wording of two of the 
recommendations was changed, dur- 
ing the discussion, with the approval 
of the committee, so as to express 
more clearly and emphatically the 
views of the membership of the 
House. 

The final action of the House was 
unanimous on four of the six 
recommendations as amended. On 
two of them a few votes in the nega- 
tive were heard. This expression by 
the delegate body in no way commits 
or binds any member of the Asso- 
ciation or its constituent organiza- 
tions. 

In the March issue of the JoURNAI 
pages 172-176) there were sum- 
marized and reviewed the previous 
reports and recommendations of the 
Association’s Committee on Labor, 
Employment and _ Social Security, 
with the actions voted by the House 
thereon. Elsewhere in this issue is 
published a_ report of the third 
session of the Chicago meeting, 
which session was devoted exclusive- 
ly to the subject matter of the current 


report. 


Text of the Six Recommendations as 
Adopted by the House 

The present recommendations con- 
sist of a six-point program; in their 
final form, as adopted by the House, 
they are as follows: 

(1) That in view of the para- 
mount National importance that all 
employers and all employees shall lay 
aside ordinary issues and work to- 


gether as a team, the Association 
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heartily endorses the emphatic de- 
mand of the President of the United 
States for “uninterrupted produc- 
tion” in all industries producing 
munitions and materials for war; that 
the Association applauds the Presi- 
dent’s forthright declaration on 
February 23 that 
We shall not stop work for a single 
day. If any dispute arises we shall keep 
on working while the dispute is solved 
by mediation, compromise, or arbitra- 
tion, until the war is won. We shall 
not demand special gains or special 
privileges or advantages for any one 
group or occupation, 
that the Association applauds the 
public spirit of those labor leaders 
who have tried sincerely to prevent 
labor disputes and strikes, and es- 
pecially hails and applauds the 
patriotism and loyalty of the millions 
of American workers—men and wo- 
men—who have stayed faithfully on 
their jobs in war production, and 
have shown themselves to be eager 
to do their full part in the work and 
the sacrifices of this war; and that 
the Association pledges its full and 
active support to all steps to make 
immediately effective the prevention 
of the interruption of war produc- 
tion by labor disputes and strikes. 


(2) As measures suitable for the 
accomplishing of these National pur- 
poses, the Association submits for 
public consideration and discussion 
its earnest recommendation that 
legislation be enacted, at the earliest 
practicable time, which will provide, 
among other things, for at least the 
following, to be effective as to all 
war industries for and during the 
emergency: 

(a) The prohibiting of strikes in war 
industries until there has been 
thirty days’ notice to the Secretary 
of Labor of an intention to strike, 
and a vote by the employees by 
secret ballot, under the auspices 
of the United States Conciliation 
Service; 

(b) A “cooling” or stay-in period up 
to sixty days after a strike vote, 
within which period the processes 








of mediation, conciliation, fact- 
finding, and voluntary arbitration 
shall endeavor to settle the dispute 
without a strike; such “cooling” 
or stay-in period to be enforceable 
by an order of the United States 
Court, on application by the At- 
torney General on the request of 
the National War Labor Board; 


(c) The outright prohibiting, during 
the war, of jurisdictional strikes, 
boycotts of materials, lock-outs, 
sympathetic strikes, hiring of pro- 
fessional strike breakers, picket- 
ing of hemes, and picketing by 
others than bona fide employees 
of the establishment picketed; and 

(d) The prohibiting of changes in the 
“closed” or “union” or “open 
shop” status of industries and 
establishments, during the war, 
through the action of any agency 
of the Government or otherwise 
than through the wholly volun- 
tary agreement of the employers 
and the employed, without re- 
sort to strikes or threats of strikes 
to compel a closed shop. 

(3) That the Association approves 
the immediate drafting, into the 
armed forces of the United States, 
of any striking worker who is subject 
to military or naval service, has re- 
ceived deferment because of his em- 
ployment in an essential war-time 
industry, and thereafter strikes or 
absents himself from work, or takes 
part in a slow-down or sit-down, be- 
cause of any labor dispute and dur- 
ing the period of notice, mediation, 
arbitration or other proceedings for 
settlement of such dispute; also, 
legislation that workers not subject 
to the Selective Service Act shall, if 
they go on a strike, absent them- 
selves from work, or take part in a 
slow-down or sit-down, because of a 
labor dispute and during the period 
of notice, mediation, arbitration or 
other proceedings for settlement of 
such dispute, be deemed thereafter 
to be “undesirable persons” and 
barred by law, for a period of time, 
from working thereafter in any plant 
engaged in fulfilling a contract with 
the Government; 


(4) That the Association favors 
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the enactment, at this time and for 
the emergency, of substantially the 
principles of the Reed Bill (S. 2232) 
as to limitations on the hours of 
labor and as to overtime pay, with a 
suggestion that the bill be extended 
so as to affect all of the applicable 
statutes but retain a 48-hour week 
with “time and a half’ for hours 
worked in excess of 48 hours in any 
week; 

(5) That the Association favors 
the enactment, at this time and for 
the emergency, of legislation which 
will forestall and prevent further 
general and substantial wage in- 
creases, especially in the 
bracket wage groups, except where 
the actual need therefor is deter- 
mined by fact-findings by an inde- 
pendent, impartial and competent 
agency of the Government; 


higher- 


(6) That the Association opposes 
further extensions of Federal control 
over social security and unemploy- 
ment benefits, during the emergency; 
that the Association especially op- 
poses encroachments on the present 
powers and provisions of the State 
governments in those matters; and 
that the Association favors dealing 
with the needs of temporarily dis- 
placed workers, pending the conver- 
sion of plants, on an adequate tem- 
porary basis without disturbance of 
existing federal and state systems of 
social security. 


The Supreme Need for Maximum 
Production 

The members of the Association’s 

Standing Committee on Labor, Em- 

ployment and Social Security are 


former President William L. Ran- 
som, of New York City, Chair- 
man; Clif. Langsdale, of Kansas 


City, Missouri; Robert R. Milam, of 
Jacksonville, Florida; Edmund M. 
Toland, of Washington, D. C.; and 
L. Ward Bannister, of Denver, Colo- 
rado. 

The extent to which Messrs. Tol- 
and 
views as to some of the recommenda- 
The 
“keynotes” of the committee’s report 


Langsdale indicated separate 
tions is hereinafter indicated. 


were stated in its opening sentences: 
“Your committee is of the opinion 
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that in view of the Nation’s supreme 
need for the maximum production 
of armament and munitions, efficient- 
ly and without avoidable inflation 
of costs and burdens on the public, 
the recent course of events now calls 
strongly for legislative action in the 
field of labor relations. It seems to 
your committee to be appropriate 
that the House of Delegates, as the 
representative body of the legal 
profession in all of the states, shall 
give consideration to this vital sub- 
ject and submit for public discussion 
such recommendations as it deems 
to be called for by the urgent public 
interest. 

“The time has come to put the 
public interest and the public safety 
first 
any 


firmly and unmistakably in 


place, beyond challenge by 
group or interest. The Nation needs 
and must have the greatest possible 
production of planes, ships, tanks, 
artillery, munitions and supplies, for 
war; and no group or interest can 
safely be permitted to put its claims 
or its interests ahead of the Nation’s 
right to uninterrupted maximum 
production. 

“Your committee is further of the 
opinion that the situation calls for 
action rather than words or phrases. 
Our effort is to present recommenda- 
tions which are constructive and fair, 
would be remedial if enacted 
We have concerned our- 


and 
into law. 
selves with specific conditions and 
definitive proposals, rather than with 
generalizations or criticisms. 

“From its creation in 1936, your 
committee, with changing personnel, 
has repeatedly stated its adherence 
to the principle and the practice of 
collective bargaining, and to the 
right of all employees to choose and 
decide freely for themselves whether 
they will or will not belong to a 
their 
has ad- 


labor organization of own 


choosing. Your committee 
vocated only such amendments of 
existing labor laws as seemed to be 
consistent with their humanitarian 
objectives and necessary, in the light 
of experience, for the adequate pro- 
tection of the public interest.” 





PROGRAM 








Ordinary Issues Should Be Laid Aside 


“Neither employers nor organized 
workers should seek or be permitted 
to use the 
their present position as to normal 
issues between This basic 
principle, urged by the committee in 
July of 1940 (1940 Annual Report 
Volume, pages 175-186), was again 
adopted by the committee as its 
basic standard for the war emergency. 
“Your committee has no disposition,” 


emergency to improve 


them.” 


its report declared, “to renew or to 
bring forward at this time recom- 
mendations which might be urged 
for ordinary, peace-time considera- 
tions. The Nation is at war, on land, 
sea, and in the air, in many parts 
of the world and along all of our 
own shores, against the most formid 
able mechanized forces ever assem- 
bled. 
produce and transport planes and 


Upon American ability to 


tanks, armament and munitions, 


food and supplies, in time and con- 
tinuously and to an extent vastly 
before been 


than has ever 


attempted in this country, depends 


greater 


the future of law-governed institu- 
tions and the very existence of the 
rights of labor, capital and free men 
everywhere. 

“The disputes and strikes which, 
during the past two years and more, 
have in many instances suspended 
the production of planes, ships and 
munitions, the disputes and strikes 
which have held up the output of 
raw and processed materials needed 
the contro- 


for defense industries, 


versies and strikes which have con- 
tinually diverted energies and time 
away from tasks of preparedness, are 
a poignant memory and an ever- 
present cause for concern. They have 
prevented essential output which can 
never be regained, and may have 
been decisive factors in tragic losses 
across the seas. Under such circum- 
stances, the sole test of present re- 
commendations and action should be 
as to whether or not they will serve 
to protect and promote the Nation’s 
supreme need for the maximum pro- 
duction of war materials on an 
efficient basis and without undue in- 
lation of the costs which place tax 
debt the present 


and burdens on 
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generation and many generations to 
come. 

“No one will seriously maintain 
that statutes such as the Wage and 
Hour Act (Fair Labor Standards 
Act), the Walsh-Healey Act, the Na- 
tional Labor Relations Act, and like 
laws and regulations, were for- 
mulated in the light of a national 
crisis such as exists today. No one 
would seriously suggest that they 
would be enacted by the Congress 
today in their present form, if they 
were not now on the statute books. 
Plainly they need to be re-examined 
and modified or suspended, but at 
present only according to the sole 
test which we have stated. 


Strikers Still Interfere with 
Production for War 


“The earnest hope, held by many 
people in December, that the tragic 
events of Pearl Harbor and the 
Philippines and the declarations of 
war, would bring an ending of labor 
disputes and strikes, without the 
enactment of restrictive legislation 
to assure uninterrupted production, 
has been proved by current ex- 
perience to be unfounded. The num- 
ber of strikes in defense industries, 
and the number of workers involved 
therein, have lessened; but strikes in 
vital industries nevertheless recur; 
the extent of unrest and lessened pro- 
duction due to union demand and 
agitations has not gone down in 
proportion to the decrease in strikes; 
and the efforts of labor organizations 
to utilize the emergency to press 
home the granting of their extreme 
demands as the price of continuance 
at work have not been abated, but 
have been incited or tolerated by 
responsible labor organizations and 
leaders.” 

The report cited, and gave details 
of, the increased number of strikes, 
disputes, and lost man-hours, in war 
production industries, during Febru- 
ary. The enumeration covered many 
pages of the report. Reminding that 
in March of 1941 the House of 
Delegates had urged the immediate 
creation of an independent National 
War Labor Board, with powers like 
those of 1918, the committee quoted 
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at length from a recent address by 
the Honorable William M. Leiser- 
son, of the National Labor Relations 
Board, to confirm “the urgency that 
the Congress shall determine and 
declare the public policy on such 
matters as strikes, the ‘closed shop,’ 
and further general wage increases, 
during the emergency, instead of 
leaving such issues to the National 
War Labor Board (created January 
12, 1942) or any other subordinate 
agency.” The principles and methods 
of the Smith Bill (H. R. 4139), which 
passed the House by a vote of 258 
to 159 last June and is now before 
the Senate, were explained in the 
report, although a majority of the 
committee did not endorse all of 
the provisions of that bill. 


Minority Views in the Committee 

Two members of the committee 
(Messrs. Langsdale and Toland) 
went further than the majority, in 
disapproving various provisions of 
the Smith bill. Mr. Langsdale de- 
clared that “I do not agree that the 
picture has been nearly so black as 
that painted by the majority report.” 
He concurred in various of the 
specific recommendations, and said 
that ‘““The recommendations of this 
committee in which I have con- 
curred, as well as the policy and agree- 
ment of the two great labor organiza- 
tions of America, practically do away 
with strikes for the duration of the 
war.” 

Mr. Toland also said that the 
registration of labor organizations 
and trade associations should be re- 
quired by law, and the data filed 
should include comprehensive finan- 
cial statements. The majority of the 
committee did not make a recom- 
mendation on this subject at this 
time. 


Governmental Assistance to a 
“Closed Shop” Is Opposed 

On the “closed shop” issue, the 
committee’s report declared that 
“the Congress should act now to re- 
quire that this highly controversial 
issue be left in statu quo during the 
war, at least in the absence of wholly 
voluntary agreement between the 
parties. * * * Neither directly nor in- 
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directly should any tribunal, agency 
or power of the Federal Government 
be used, during this emergency, to 
require or to lead any employer to 
establish a ‘closed shop’ or in any 
manner or form having the effect, 
directly or indirectly, of requiring or 
inducing any worker to become, or 
not to become, or to remain or to 
resign from, any labor organization. 
From the highest places come earnest 
pleas that no worker shall be denied 
a place and opportunity in war-time 
production because of his race, color, 
birthplace, religion, or even his lack 
of American citizenship. The jobs 
and security of workers who choose 
to belong to labor organizations are 
elaborately and amply protected by 
law and by governmental agencies. 
The public policy of the country 
should give equal tolerance and 
protection to the worker whose free 
choice is that he will not join or pay 
dues to the labor organization pre- 
ferred by a majority of his fellow 
employees. 

“Not only is the whole-hearted 
participation of all workers needed 
in war-time production now, but the 
millions of young men who are in 
or entering the armed forces of the 
United States, without having be- 
come members of any union, should 
not have to return to seek jobs which 
have meanwhile been closed to them 
through the war-time extensions of 
the closed shop through use of emer- 
gency powers of government.” 


Removal of Penalties and Deterrents 
to War Production 

The report further pointed out 
that “With the safety of our own 
communities and the future of law- 
governed freedoms immediately at 
stake on the adequacy of American 
production of materials for war, the 
United States has thus far adhered 
to the deterrent effects which stem 
from the concept of a ‘forty-hour 
week.” A survey and study by the 
Twentieth Century Fund found re- 
cently that the maximum-output 
week, for most lines of production in 
the United States, is between 48 and 
60 hours per week. 


“In Great Britain, the work-week 
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for war production, even for many 


of women, now ranges 


Estimates have 


thousands 
from 55 to 60 hours. 
put the 
between 60 and 70 hours. A recent 
Gallup survey reported that the 
average American feels that a 60 
hour work-week is necessary now, in 
this country. For Government arse- 
nals, the hours have lately been 
raised to 48 hours per week, with 44 
hours for other governmental em- 


German work-week at 


ployees. 

“Yet for the vast production re 
quired of workers in private indus- 
try, the concept of a 40-hour work- 
week is still permitted its retarding 
effects. The 
practically requires in many plants, 
up to 60 hours of work per week, 


Government _ urges, 


but leaves the 40-hour week as basic, 
with ‘time and a half’ for overtime 
The 50 
penalty which was imposed on an 


above 40 hours. per cent 
employer, when it was considered 
contrary to public policy for him to 
work his men more than 40 hours a 
still 
longer hours, even when the Gov- 


week, is inflicted because of 
ernment urges or requires him to ex- 
tend those hours for patriotic reasons. 

“If the 40-hour concept, with ‘time 
and a half’ no 
effects except to increase enormously 


for overtime, had 
the costs of war-time production and 
add vastly to the debt 
burdens on all citizens, the consider- 


tax and 
ations impelling suspension of the 
present statutes would be sufficient 
and urgent. Actually, the experience 
in industry shows that the 40-hour 
concept actually slows down and 
retards maximum production, even 
as current experience is tending to 
show that a seven-day week in pro- 
duction does not bring a compensat- 
ing increase in the week’s output. 
The psychology of the effects of the 
Wage and Hour Act and the Walsh- 
Healey Act goes far deeper than the 
burdens on the _ general 
Although sound considerations or- 
dinarily warrant some premium pay 
for Sunday and holiday work, and 
in many industries for night work, 
the insistent demand that the War 
Labor Board establish a policy of 
premium pay at double rates for 


public. 
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Sunday work tends to be still more 
demoralizing to the National effort.” 


Legislation Declaration for a 48-Hour 
Week Favored 

As to the 

work-week above 40 hours, the com- 


need for a standard 


mittee was agreed. Mr. Langsdale 
said that “ I agree with the majority 
report that this war cannot be won 
with a 40-hour week in a large 
majority of the war industries, and 
that the 40-hour week should be sus 
The 
10-hour week grew out of the unem- 


He 
opinion that the extension of the 


pended in those industries. 


ployment emergency.” was ol 
work week, despite limiting statutes, 
left 
whom the working people of this 
The 


com- 


should be to the President “in 
country have great confidence.” 


other four members of the 
mittee favored a declaration of policy 
by the Congress, and approved the 
principle of the Reed Bill (S.2232) for 
wartime suspension, “with the sugges 
tion that it be extended so as to deal 
with all of the statutes limiting hours 
(seventeen in number) and requir- 
ing overtime pay, but leave overtime 
to be paid for hours worked in ex- 
cess of 48 hours in any week.” 

The report contained also a rec- 
the 


under the Selective Ser- 


ommendation against furthe 
deferment, 
vice Act, of workers who have gone 
strike 


work, in war-production industries. 


on and caused stoppage of 


Prevention of Excessive Inflation 
of War Costs Is Urged 

‘A vital all of 

people of the United States,” accord- 


concern to the 
ing to the committee’s report, “is that 
their tax and debt burdens shall not 
be piled high beyond all endurance, 
through unnecessary and unjustifi 
able increases in the costs of produc- 
war materials and 


ing supplies. 


Profiteering and enrichment by 


manufacturers and contractors are 
justly condemned, and are being 
rigorously restricted, as they should 
be; but the whole picture should be 
encompassed by prompt and effective 
action. The tax burdens are on- 
erous; the public debt burden is 
mounting to figures which would 


have been deemed fantastic a few 
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years ago. The rapid spirals of wage 
increases, granted at the demand of 
labor organizations often with the 
support of the Government, are forc- 


ing 


t=) 


the cost of living upward, as 
well as menacing the capacity of the 
Government and the people to pay 
for the vast scale of war expenditures 


which are ahead’. 


Every Other Group Is Regulated and 
Compelled to Make Sacrifices 
“At a time when capital and busi- 
ness, radio and the press, and virtual- 
ly every other group and element in 
our population, are regulated and 
restricted and faced with far-reach 
ing sacrifices for the war, it seems to 
be thus far an unanswered question 
as to whether or not there are to be 
curbs imposed, even on irresponsible 
and unauthorized wage demands and 
whether or not 


strikes, and as to 


sacrifices and abstentions are to be 
required also of labor organizations, 
their leaders, and their members. 
“Temporarily displaced workers 
in unionized industries are to receive 
war displacement benefits; union of 
ficers and agents are authorized for 
deferment under the Selective Serv- 
Act; 


the country are urged by their leaders 


ice local unions throughout 
to press for wage increases; the Pres- 
ident of the United States is asked 
by both the A F of Land the CIO 
to place no curbs or barriers against 
the seeking of such increases; more 
than half the cases before the new 
National War Labor Board involve 
demands for use of the powers of 
this emergency Board to establish a 
‘closed shop’ and to compel workers 
to join unions and pay dues, as the 
condition of employment in_ war- 
time production; strikes and slow- 


1. Specific figures in support of the fore- 


going are cited in the report. The War 
Production Board estimates that the author- 
ized expenditures for the war, plus the 
requests which are on their way through 
the Congress, total the almost staggering 
sum of $145,000,000,000. The last official 
figures (November, 1941) that wages 
and salary payments were 23 per cent higher 
than in the same month of 1940. It is com- 
monly estimated that, at the present time, 
the average labor costs of producing var- 
ious munitions range from 30 to 50 per cent 
higher than in 1940. The National debt 
came to an all-time high of $60,011,579,351. 
as of January 31, 1942; and it is predicted 
that it will rise to more than twice that sum 
by 1943. 


show 
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lowns In war production plants are 
illed with impunity, while union 


s are collected from workers who 


ive chosen not to pay such dues. 


Efforts to suspend, for the National 
ergency, such laws as in effect 
imit the hours of efficient produc- 
yn for war, are resisted as ‘attempts 
to rob labor of its gains of the last 
cade.’ Faced with the prospect 


hat sacrifices will not be required 
{ labor organizations, other groups 

the population make ‘special in 
terest’ demands, contrary to the Presi- 

nt’s declaration of February 23. 
[hey meet with resistance; they are 
told that they must make sacrifices. 
[he need is urgent for the establish 
nent and enforcement of a con 
sistent National policy as to further 
eeneral and substantial wage _ in- 
creases.” 

\long the lines of the proposals 
of Price Administrator Leon Hen- 
derson to the National War Labor 
Board, which are extensively quoted, 
the report states that: 

“Under all of the circumstances 
which are known to the House of 
Delegates and the public, your com- 
mittee is of the opinion that, during 
the emergency, further general and 
substantial advances in wage scales 
should be made effective, if at all, 
only after full fact-finding by an im- 
partial, independent and competent 
agency of the Government, and 
should generally be limited to sub- 
standard, low-income wage groups 
shown to have been seriously affected 


by the increases in the cost of living.” 


Further Federalization of Social 
Security Is Opposed 

In support of its sixth and con- 
cluding recommendation, the com- 
mittee said that “In connection 
with the temporary displacement 
and training of workers during the 
conversion of industrial plants to 
the production of planes, tanks, 
munitions, etc., proposals have been 
made, principally through what is 
known as the War Displacement 
Benefits Bill (H. R. 6559), for radical 
changes in the present system of 
social security. These changes have 
been staunchly, and thus far success- 
fully, opposed by the Governors of 
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various States and by State officials 
charged with the administration of 
unemployment security. The opposi- 
tion has been on the ground that 
the bill would be a long step toward 
placing social security under com- 
plete Federal control, would virtual- 
ly force the States out of one of the 
remaining spheres of State action, 
and would pool for the Federal 
treasury the unemployment funds 
built up by State taxes on payrolls, 
etc. 

After analyzing the provisions of 
H. R. 6559 and its predecessor bill 
(H. R. 6465), the report criticized 
the administrative and “judicial re- 
view” provisions of both bills, and 
stated that: 

“Your committee is of the opinion 
that the Association should oppose 
further federalization of the social 
security system during the emer- 
gency, should oppose such changes 
therein as would be in derogation of 
the existing State systems, and should 
continue to Oppose such adminis- 
trative and review provisions as are 
contained in H. R. 6559. The needs 
of temporarily displaced workers 
should be dealt with on a temporary 
present 


basis, without disturbing 


social security systems.” 


Measures Such as the House 

Recommended Receive Consideration 

Soon after the program adopted 
by the House of Delegates was pub- 
lished, the consideration of measures 
along these lines became more active 
in the Congress. On March 12, 
Senator Clyde M. Reed, of Kansas, 
author of S. 2232, which was en- 
dorsed by the House of Delegates in 
principle, introduced also S. 2365, 
which provides, in part: 

That the Congress hereby declares 
that all qualified persons who are citi- 
zens of the United States, or who 
have declared their intention to be- 
come such citizens, are entitled to 
equal opportunities with respect to 
employment in the service of the 
United States and employment result- 
ing from expenditures made by the 
United States; that it is contrary to 
sound public policy to permit reli- 
gious, civic, political, fraternal, or 
labor organizations to control oppor- 
tunities for such employment; and 
that no person should be required to 





be a member of any religious, civic, 

political, fraternal, or labor organiza- 
tion in order to obtain employment 
in the service of his Government or 
employment resulting from expendi- 
tures made by his Government. * * * 
It shall be unlawful to enter into or 
comply with any arrangement, agree- 
ment, or contract to perform any act 
which would be in violation of this 
subsection; and any such contract or 
agreement heretofore or hereafter en- 
tered into is hereby declared to be 
contrary to public policy and shall be 
null and void. 

Chairman Frederick Van Nuys, of 
the Senate Committee on the Judici- 
ary, said that hearings would soon be 
begun on this bill. 


In support of his bill, Senator Reed 
said on March 12: 

For employment in any govern- 
mental activity, whether carried on 
directly by the Government or by 
contract, there should be no require- 
ment for employment beyond com- 
petency and citizenship. I deal with 
this question without prejudice. In 
my publishing business | have main- 
tained a “closed shop” under contract 
with the Typographical Union for the 
past thirty-five years. It has worked 
satisfactorily. That arrangement re 
garding employment is a matter be- 
tween the Union and myself as a 
private employer. 

I am definitely of the opinion that 
a different rule must be applied to 
government employment. If the tax- 
payer's money taken from the public 
treasury is to be used in government 
activity, no requirement for employ- 
ment can fairly be imposed except as 
stated; mamely: competency and 
citizenship. 

On March 13, Senator Thomas, 
of Oklahoma, chairman of an Appro- 
priation’s sub-committee which has 
in charge the War Department Civil 
Functions Appropriation Bill, asked 
six government officials and four 
labor leaders to appear at closed 
hearings to begin March 16 to an- 
swer a series of questions, which upon 
analysis will be found to embody the 
principal recommendations voted by 
the House of Delegates on March 
2. Asked to appear or send spokes- 
men were Secretary Stimson, Secre- 
tary Knox, Miss Perkins, the Secre- 
tary of Labor; Donald M. Nelson, 
head of the War Production Board; 
William S. Knudsen, War Depart- 
ment Ordnance production chief, 
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and Rear Admiral Emory S. Land, 
Chairman of the Maritime Commis 
sion. 


Matters Under Immediate Inquiry 
in the Congress 


The following statements, accord- 
ing to Senator Thomas’ letter, “seem 


to be nation-wide,” and “the best 


interests of the public demand that 
such charges be answered”: 
1. The Congress and the Administra 
tion are condemned: (a) for not 
repealing the forty-hour week pro 
vision of law and (b) for not en 
acting legislation outlawing strikes. 
Charges are made that (a) strikes 
are increasing; (b) that in Febru- 
ary strikes increased 76 per cent 
over January; (c) on March 10 an 
a Western newspape! 
made the charge that “last week 
the number of strikes in defense 
plants was greater than in any week 
Dec. 7"; (d) that German 


editorial in 


since 


factories are working seventy to 
eighty hours per week and that “in 
Japan they know no Sundays or 
holidays and twelve hours a day is 
commonly worked”; and (e) that 
in January forty-three plants en 
gaged in essential war industries 
strikes and that in 
plants 


were closed by 
February 
were closed by strikes. 


seventy-six such 


It is charged (a) that machines and 
tools are idle in defense plants 
eight to sixteen hours of each day; 
(b) that shortage of ships is re 
sponsible for the lack of transporta 
tion facilities to carry fighter planes 
to the front’; (c) that 
now 17,000 shipbuilders idle in the 


there are 


California area. 
Ihe following questions are asked 
repeatedly: (a) Why are we not 


able to increase production of 
necessary military supplies more 
readily? (b) Why are 
drafted for work in defense indus 


Why 


men not 


tries? (c) does the govern 


ment permit to exist a policy of 
requiring men who desire to secure 
work in defense plant construction 
and in defense manufacturing in- 
dustries to pay a certain sum to 
any person or organization In order 
Why not 


plants on a 


to secure a job? (d 


place all defense 
twenty-four-hour production day? 


(e) Under war conditions 


when boys are drafted and paid $2] 
per month, why it is necessary to 
pay wages at the rate of time and a 
half and double time for work i: 
defense plant construction and op 
Why 


fense plants operate 


erations? (f) should not de 
twenty-four 
hours per day and on Sundays and 


holidays? 

The Association’s contribution to 
the current discussion of the above- 
stated matters has already elicited 
comment, in the Congress as well as 
in newspapers throughout the coun 


try. 


BOARD OF GOVERNORS’ MID-YEAR MEETING 


HE Board of Governors of the 


Association met at Chicago on 
February 28 and March 1, preceding 
the mid-year meeting of the House 
held a_ further 


following the 


of Delegates, and 
meeting on March 3, 
adjournment of the House. 

At the opening session, President 
Walter P. Armstrong reported to the 
Board on his activities in behalf of 
the Association since the Indian 
apolis meeting. He referred particu 
larly to the Conference of Section 
Chairmen held at Chicago on Octo- 
ber 25, 1941 (AMERICAN Bar Asso- 
CIATION JOURNAL, 1941, 


page 830); to attendance at regional 


December 


meetings of the Association and a 
large number of state bar association 
meetings; and to cooperation with 
the International Association of 
Chiefs of Police ir the consideration 
of problems arising from the war. 

In reporting generally upon mat- 
ters considered by the Sub-Committee 
on Administration of the Board, 
President Armstrong referred to the 
difference of opinion which had been 


expressed as to the advisability of 


holding a mid-year meeting of the 
House of Delegates and to the con- 
clusion reached by a majority of the 
committee that the Board was unde1 
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a definite mandate from the House 
to arrange for such a meeting, and 
that, regardless of such mandate, a 
meeting at this time appeared to be 
essential in order to develop a plan 
under which the organized Bar can 
the country in its 


be of service to 


war effort. In this connection, the 
President requested authority, which 
was granted, to appoint a Coordina 
tion Committee to consider all re- 
ports and suggestions which might be 
submitted to the mid-year meeting 
bearing upon the contribution of the 
legal profession to the nation’s wat 
effort and from such suggestions to 
submit a definite plan of action to 
the House. The following members 
of the Association were appointed 
by the President to this Committee: 
Jacob M. Lashly, last retiring Presi- 
dent of the Association, Chairman; 
Edmund Ruffin Beckwith, Chairman 
of the Special Committee on Na- 
tional Defense (the name of which 
committee was subsequently changed 
by the House to Special Committee 
on War Work) ; Carl V. Essery, Rob- 
ert F. Maguire, Sylvester C. Smith, 
Jr., and Philip J. Wickser, members 
of the 
John 


soard of Governors; Judge 


J. Parker, Chairman of the 


Special Committee on Improving the 
Philip H. 
Junior Bai 


Arm 


report of this 


Administration of Justice; 
Lewis, Chairman of thi 
Conference; and _ President 
strong, ex officio. ‘The 
Committee is printed elsewhere in 
this issue (page 226) . 

The Board approved the action of 
the Administration Committee in 
providing for the prorating of sus 
taining membership dues so as to 
afford an opportunity for those who 
desire to become sustaining members 
prior to the expiration of the current 
fiscal year to do so by paying a pro 
portionate share of the annual sus- 
taining membership dues. 

There was extensive discussion as 
to the advisability of continuing the 
conterences 


the 


program of regional 


planned for the remainder of 
year by the Section of Bar Organiza 
tion Activities. (AMERICAN BAR Asso- 


1941, 
page 830). It was concluded that the 


CIATION JOURNAL, Decembet 


conferences should be carried on as 
planned, subject, however, to the 

the Administration 
Members of 


were of the opinion that the success- 


direction of 
Committee. the Board 
ful execution of the program of the 


Association is largely dependent 


upon its being brought to the atten- 
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tion of the members of the legal 
pl fession in their respective com- 
munities and that the regional con- 
ferences are particularly helpful in 
this connection. 

Pursuant to the resolution sub- 

tted by the Special Committee on 
Public Relations, which was adopted 
by the House of Delegates at the 
Indianapolis meeting, the Board 
authorized the employment of a 
press representative to work part- 
time under the supervision of the 
officers of the Association. It was 
the judgment of the Board that the 
furnishing of timely and accurate in- 
formation concerning the Associa- 
tion’s activities to the press and 
thereby to the public is essential. 

{ resolution, which will become 
of increasing importance to the mem- 
bers of the Association, was adopted 
in order to clarify Association policy 
as to those members who have been 
compelled to abandon their practice 
by reason of the war. This resolution, 


subsequently approved by the House 
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appoint a Special Committee of three 
to examine the essays submitted in 
the Ross Essay Contest and submit 
their recommendations to the Board. 

A communication from Joseph M. 
Hartfield, member of the Association 
from New York, directing attention 
to the difficulties presented by the 
“Trading with the Enemy Act” to 
corporations and others with respect 
to giving notice required by state 
law, was referred to the Standing 
Committee on Commerce. A resolu- 
tion adopted by the Conference of 
Delegates of the Florida State Bar 
Association with respect to coopera- 
tive programs on the subject of pub- 
lic relations was referred to the Spe- 
cial Committee on Public Relations. 
Another resolution, adopted by the 
Oregon State Bar Association, re- 
questing that any state legislation ap- 
proved by the American Bar Asso- 
ciation be first submitted to the Ore- 
gon State Bar Association for ap- 
proval before being introduced in 
the state legislature, was referred to 








the Standing Committee on State 
Legislation. 

The problem of printing costs, 
which is becoming increasingly acute 
because of the shortage of paper and 
the rise in costs generally, was con- 
sidered by the Board in conference 
with the Chairman of the Emergency 
Committee on Printing Costs and 
Publication. While definite action 
on the subject was deferred until the 
May meeting of the Board, it was 
suggested that the printing of sep- 
arate letterheads for Sections and 
Committees be curtailed; and that 
those Sections which do not collect 
dues be requested to condense their 
reports as much as possible. 

Extended discussion of arrange- 
ments and program for the next 
annual meeting of the Association ‘to 
be held in Detroit, Michigan, on 
August 24, resulted in the adoption 
of a motion fixing the length of the 
meeting this year at three and one- 
half days. The meeting will, there- 
fore, terminate on Thursday noon 





of Delegates, provides: 
That members of the 
American Bar Association 
in good standing, includ- 
ing members hereafter 


paid one full year’s dues, 
shall have their dues re- 
mitted for the duration of 
the war while in active 
service of the armed forces 
of the United States, or 
while prevented from 
practicing their profession 
by reason of enemy action. 
The Journat and the 
Annual Report shall be 
sent to such members only 
upon request. 


elected who shall have N accordance with Article VIII, Section 2, of the 

| Constitution, the Secretary of the American Bar 
Association certifies for publication in the AMERICAN 
Bar ASSOCIATION JOURNAL that at a meeting of the 
State Delegates, duly called and held at the Edgewater 
Beach Hotel, Chicago, Tuesday, March 3, 1942, at 
9:00 o'clock A.M., the following persons were nominated 
for the following named offices of the Association, all 
to be voted upon by the House of Delegates at the 
annual meeting of the Association to be held in 
the City of Detroit, Michigan, the week beginning | that city. 
August 24, 1942: 


For President: 


Pursuant to the recom. 
mendation of the Chair- 
man of the Special Com- 
mittee on National De- 
fense, the Board author- 
ized the President to 
appoint a Special Com- 
mittee of not more than 
five members to consider 
such amendments and re- 
visions of the Soldiers’ and 
Sailors’ Civil Relief Act as 
appear to be necessary. 

Authority was also 
given to the President to 





For Secretary: 
For Treasurer: 
For Members of the Board 


First Circuit: 


Sixth Circuit: 
Tenth Circuit: 


Nominations for Officers and Members of 
the Board of Governors of the 


American Bar Association 


GrEorGE MAuRICE Morris 


For Chairman, 
House of Delegates: Guy RicHARDS CRUMP 


Harry S. KNIGHT 
Joun H. VoorHeEes 


of Governors: 


Harry S. KNIGHT 


Secretary, American Bar Association, 
Acting as Secretary of State 
Delegates. 


CLEMENT F. Rosinson, Portland, Me. 
Second Circuit: Josepn F. Berry, Hartford, Conn. 
Cuarces W. Racine, Toledo, Ohio 


W. E. STANLEY, Wichita, Kansas 


instead of Friday noon as 
heretofore. This action 
by the Board will necessi- 
tate careful attention by 
the Sections to the length 
of their respective pro- 
grams. Further considera- 
tion of the program for 
the annual meeting was 
postponed until the May 
meeting of the Board 
which, this year, will be 
held in Philadelphia pre- 
ceding the meeting of the 
American Law Institute in 
The change 
from the customary meet- 
ing place in Washington, 
D. C., was necessitated by 
the lack of adequate hotel 
facilities at this time. 

In addition to review- 
ing Section and Commit- 
tee reports, presented to 
the mid-year meeting of 
the House of Delegates, 
which are reported upon 
fully in the proceedings of 
that body, the Board con- 
sidered numerous adminis- 
trative and financial prob- 
lems of the Association. 
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GEORGE MAURICE MORRIS 
NOMINATED FOR PRESIDENT 


EORGE MAURICE 
MORRIS, of Wash- 
ington, D. C., was 
nominated for President of 
the Association at a meeting 
of the State Delegates held at 
1942, 
in connection with and as 
a part of the 1942 mid-year 


Chicago on March 3, 


meeting of the House of 
Delegates. 

Mr. Morris was born in 
Chicago, May 3, 1889, the 
son of Frank M. and Willa 
Guffin Morris. He graduated 
from Chicago University 
High School; attended Dart- 
mouth College, A. B., 1911; 
University of Chicago Law 
School, J. D. 1915. He has 
been Chairman of the Alum- 
Board of the 


latter since its formation in 


ni Advisory 


1929; was President of its 
Alumni Association, 1940-41; 
Honorary President of Delta 
Kappa Epsilon, 1939; and 
President of the General Alumni 
mouth College, 1940-1941. 

He was married October 26, 1918 to Miriam Warren 
Hubbard, of Chestertown, Maryland. They have two 


Association of Dart- 


daughters and one son, Miriam Patricia, Hillis Reid and 
Hugh Ross. 

Mr. Morris was admitted to the Illinois bar in 1915, 
and practiced in Chicago until 1919, when he moved 
to Washington. He is a member of the firm of Morris, 
KixMiller and Baar, Washington, D. C., and of Kix- 
Miller, Baar and Morris, Chicago, which are engaged in 
general practice with particular attention to tax matters, 
governmental contract claims, anti-trust and trade regu- 
lation. 

Mr. Morris has been a member of the Association 
since 1920. He helped organize the Special Committee 
on Federal Taxation, was secretary for twelve years and 
chairman for four years, in which capacities he success- 
fully presented to Congressional committees legislative 
recommendations formulated by the special committee. 
When the special committee was succeeded by the Sec- 
tion of Taxation in 1939, he became its chairman in 
which capacity he still serves. 

He was a member of the General Council from the 
District of Columbia and in 1938 became its chairman 


and ex officio member of the Executive Committee. 
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When the Association was r¢ 
organized in 1936, he was 
elected Chairman of the 
House of Delegates, and 
served in that capacity and 
as ex officio member of th 
Board of 
Board of 


AMERICAN BAR ASSOCIATION 


Governors and 
Editors of the 


JouRNAL for two years. He 
has served continuously as a 
member of the Rules and 
Calendar Committee since 
the House of Delegates was 
organized. 

Mr. Morris was General 
Secretary of the joint com 
mittee of the local associa- 
tions which were hosts fo1 
the Annual 
Washington in 
chairman in 1938 and 1939 
of Institutes on Federal 
Rules and Practice and Pro- 
cedure before Administrative 
Tribunals. He is a membe1 
of the American Law Insti- 


Meeting in 


1932; was 


GEORGE MAURICE MORRIS 


tute, the American Judicature Society, Illinois Bar Asso- 
ciation (non-resident) , District of Columbia Bar Asso- 
ciation, Association of Practitioners before the Interstate 
Commerce Commission, Council of the Inter-American 
Bar Association and the Attorney General’s Committee 
on Administrative Office for the United States Courts. 
He has just been appointed member of the Special Com- 
mittee for Coordination and Direction of War Effort, 
which was created by the House of Delegates. 

He has been a contributor to law reviews, bar asso- 
ciation journals and banking publications, was joint 
author of “Practice and Procedure Before the United 
States Board of Tax Appeals,’ Commerce Clearing 
House, Inc., 1925, and “Hidden Taxes in Corporate 
Reorganizations,’ Foundation Press, Inc., 1935. 

He is a charter member and director of the Wash- 
ington Criminal Justice Association; member of the 
National Civil Reform League; Board of 
Directors, American Peace Society; Board of Cor- 
porators, Episcopal Ear, Eye and Throat Hospital; was 
Army, 


Service 


private and first lieutenant, Ordnance, U. S. 
1917-18, and is presently active in Civilian Defense in 
Washington. 

He is a member of Chevy Chase, Metropolitan and 


University Clubs, Washington, and maintains his 


residence at 2401 Kalorama Road in that city. 
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THE APPELLATE BRIEF 


By HON. WILEY B. RUTLEDGE 


United States Court of Appeals for the District of Columbia 


RIEFS are as varied as the lawyers who make them 
and the cases with which they deal. Consequently 
there can be no rule of thumb for writing them. 

But with the variables of author and case, there are 
recurring patterns and some constant elements. Judges 
present another variable in the total function of the 
brief. They and lawyers approach and use _ briefs 
differently, because their functions differ. It is not 
only the difference of reading and writing. It is the 
difference of advocacy and sitting in judgment. Some 
impressions of briefs and briefing from the judge’s 
viewpoint may be helpful to the bar, which does not 
always know or fully comprehend what goes on behind 
the bench. That is the reason for this paper. But, as 
with all impressions, those given here can be helpful 
only if taken as such, not as “the law and the gospel.” 


I. The Oral Argument 


These are days of the functional approach, an over- 
worked but still meaningful term. It is proper there- 
fore to start with the function of the brief. Because they 
are all part of the appellate process, that must be 
related to, though not identified with, the functions of 
the record and of the oral argument. 

There is a clear difference between the function of 
the oral argument and that of the briefs. Lawyers, 
and clients, place much emphasis, and properly, on 
the former. The function of the oral presentation is 
The 


other is the preparation with which the judge comes 


controlled by two factors. One is its brevity. 
to it. That is determined, of course, by whether he 
has read the briefs, or them and the record, before the 
argument. If he has not done so, and unless the case is 
very simple, the argument generally can perform two 
functions. 

One is to give the judge a bird’s-eye view of the im- 
portant facts. In this there is frequent failure. Often 
the argument becomes so clouded in a hodgepodge of 
basic facts and intricate factual detail, much of it 
irrelevant, that the judge who has not previously dug 
out the essential ones, cannot see the forest for the trees, 
the bushes, and the trailing arbutus. For him, this kind 
of argument is a total loss. 

The other function, closely related to the first, is to 
bring out clearly the controlling issues in the case. 
Chis, in my judgment, is more than half the battle. But 
often it, too, is lost at the argument because the lawyer 
brings so many points to the court’s attention. The 
result is he gets it for none. And occasionally the 
argument serves rather to confuse than to clarify the 
issues, not merely because of their number, but because 
the lawyer has not thought his case through to the 
real questions involved. If he had done so, there would 
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not be so many. If the attorney succeeds in getting to 
the court a clear picture of the essential facts and in 
drawing out the real issues, his argument is a success. 
Occasionally he will be able to add to this something 
beyond casual reference to the pertinent authorities. 
But in the main not much can be done, especially by 
appellant’s attorney, toward thorough discussion of 
previous decisions. In that situation, therefore, the 
time which remains after stating the facts and eluci- 
dating the issues is better devoted to discussion of them 
on controlling principles, with reliance on the brief 
for detailed substantiation. 

An entirely different type of argument could be had, 
even in the short time allowed, if all the judges should 
come to the hearing thoroughly prepared on the facts 
and the law by previous reading of the record and 
briefs, and study of the issues and authorities. Then 
the statement of the facts could be omitted or highly 
skeletonized. The greater portion of time, on both 
sides, could be given to analysis of issues, discussion 
on principle, and argument from authority. 

But presumably the “bird’s-eye” type of argument 
is the more prevalent, and therefore the one for which, 
in general, preparation must be made. This has some 
consequences for the brief. 

One is that the brief is the real presentation. If it 
does not have your case, the court is not apt to get it 
from the oral argument or otherwise, except in very 
sketchy form. That leads directly to the function of the 
brief as the most important element in the appeal, 
saving only and perhaps doubtfully the record. This 
has a direct relation to the function of the appeal itself, 
and the part of the record in it. 


II. The Record 

The proper purpose of an appeal is to secure a deci- 
sion “whether or not one or the other of the parties has 
been ill used under the law.”? This should be modified 
to say “so ill used under the law that the judgment 
should be reversed.” For not every error is prejudicial 
or sufficiently so to require reversal. The purpose of 
the record on appeal is to tell the appellate court what 
happened at the trial and other previous stages of the 
litigation. It is to present “an authenticated story of 
the action and trial between John Doe and Richard 
Roe from their coming into court until their appeal 
to the higher court.”? But, except rarely, it need not 
tell everything. It should tell enough, and seldom more 
than enough, to bring before the appellate tribunal a 





1. Stone, The Scope of Review and Record on Appeal, at page 
4, found in JupiciAL ADMINISTRATION MONOGRAPHS, Series A, No. 16, 
prepared under the auspices of The Special Committee on Improv- 
ing the Administration of Justice of the American Bar Association. 

2. Ibid. 
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general view of the case as background or setting for 
the issues and a clear comprehension of the facts or 
incidents with respect to which it is claimed prejudicial 
error was made. With the practice recently adopted 
in the District of Columbia and previously in the Third 
and Fourth Circuit concerning printing of the record’, 
much of the formerly existing difficulty in this respect 
has disappeared. The appendices, together with the 
statements of fact in the briefs, generally give an 
adequate picture of the previous phases of the litigation. 
The bar has cooperated in this. Some lawyers have 
gone farther by submitting cases upon agreed state- 
ments of fact. These greatly relieve the court’s burden. 
It is to be hoped the day has passed when, as was true 
with at least one case heard before the new rule took 
effect, the judges had to wade through ten volumes of 
printed record and index, each three inches or more 
thick. It is part of the lawyer’s job, if he wants real and 
favorable consideration for his client’s case, to have not 
only consideration, but some mercy, for the court. When 
he designates and prints such a mass of irrelevant 
material he is simply loading or unloading on the 
court’s shoulders a task he is too lazy, too busy, or too 
lacking in perspective to do. Yes, judges do read the 
record—and the briefs. But occasionally they do it 
muttering through their teeth things they could not 
say aloud in Sunday school. 

This criticism must be guarded. It is better to over- 
load the record than to leave out something vital. At 
times that occurs. The lawyer, if he must err in this 
respect, should do so on the side of his client, rather 
than that of relieving the court. But this is a different 
thing from throwing in everything on the chance the 
court itself may fish out something the lawyer may 
miss. This shotgun practice may be a boomerang. 


III. The Fact Function of the Brief 


Now to turn to the brief. What is it supposed to do, 
how should it do it, and what should it not do? There 
are both “do’s” and “don'ts.” 

Laying aside the formal requirements of the rules, 
the brief has several functions. Its basic one is to get 
to the court the lawyer’s picture of the facts, analysis of 
the issues, and application of the law. If it does this, 
he wins. I should like to consider each of these phases 
separately, and at the outset with reference to the 
“do's.” 

First then, the lawyer's picture of the facts. The case 
is greatly simplified for all when the facts, or the 
essential ones, are not disputed. The agreed statement 
is appropriate for this situation. There are also many 





$. Rule 17 of the General Rules of the United States Court of 
Appeals for the District of Columbia provides in part: “Unless 
ordered by this court, it shall not be necessary to print the record 
on appeal or on petition for review of or enforcement of an order, 
except that appellant shall print as a part of the appendix to his 
brief the pertinent pleadings and pertinent docket entries, the 
judgment or order appealed from or sought to be reviewed or 
enforced, together with any findings of fact, conclusions of law and 
opinion or charge of the court, board or commission.” 
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cases in which factual difference is limited to a few 
things—the bulk of the evidence is not controversia] 
In such cases an agreed statement, so far as it can go 
likewise is helpful. I suspect it would be as much so to 
the lawyers as to the court if in every case they would 
approach the appeal in the spirit of the question, “Hoy 
much can we agree upon?” rather than ‘“‘“How much can 
we fight about?” 

But when the facts are generally and highly in dispute 
whether because of conflicting evidence or because of 
conflicting inferences and interpretations, the fact 
function of the brief becomes important. It is so in 
any case where there is not either formally or substantial 
ly an agreed statement. This, in several respects. 

In the first place, the appellant’s attorney (or ap 
pellee’s, if necessary) can set forth a connected state 
ment of the essential facts. Here the brief can perform 
a “bird’s-eye” function. It is a valuable one, especially 
when the record or appendix is long and complicated 
Since the more detailed facts appear of record, the 
brief-writer does not fear that by failing to mention 
those he regards as immaterial or subordinate he will 
prejudice his client’s cause. So he can freely and truly 
summarize. This often, and especially when well done, 
may be the most helpful, if not also the most important 
part of the brief. It cuts the brush away from the 
forest; it lifts the judge’s vision over the foothills to the 
mountains. It enables him to read the record with an 
eye to the important things, intelligently, in true per- 
spective. 

Second, this phase of the brief gives opportunity for 
placing emphasis, that is, where the writer thinks it 
should be. What are not only the facts in bird’s-eye view, 
but the most important facts? What are the Pike's 
Peaks and the Mount Pisgahs? 

Again, what are the true facts? The jury and the trial 
tribunal have the major function here. But there are 
times when appellate tribunals must exercise some 
judgment about it. Perhaps for them it is most im 
portant in the matter of inferences and interpretation. 
How are the proven facts to be regarded? What other 
facts may be drawn, permissibly or rightly, from them? 

Finally, and this is related to all the foregoing, what 
color shall be given to the facts? There are times when 
color, which is more than emphasis, more than truth, 
more than the bare fact itself in proof, gives meaning 
concealed or dimmed without it. In what light is this 
or that fact to be regarded? How is it affected by this 
or that other one or by the general complex? The 
brief gives the legal painter his chance. But it is a 
dangerous one if he attempts to apply color which is 
not on the palette of the case. 

There is one thing more. The brief, as Justice 
Brandeis showed, is the instrument for bringing to the 
court’s attention and knowledge facts not of record, but 
of which it may take judicial notice. Judges often are 
vastly ignorant of facts they know judicially. There is 
a wide difference between judicial knowledge and actual 
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knowledge. In some, perhaps only a few, cases these are 
he crucial facts. This statement is not intended to 
nvite a deluge of Brandeis briefs. But there should be 
nore of them, and they need not all be long ones. 
Mechanically, I have only one suggestion in respect 
o the factual portion of the brief. That is for accurate 
reference to the appendix (or record) for every state- 
nent of fact. The statement is worth that if it is worth 
naking, and doing it is a great time saver for judges. 


IV. Analysis of the Issues 


It is hard to generalize upon analysis of the issues. But 
| regard it as next in importance to stating the facts 
iccurately, sufficiently and succinctly. If the real issues 
ire not drawn out, or this is done only confusedly, the 
remainder of the brief becomes almost a total loss, 
except for the possibility that some case or other 
authority which gives light may be cited accidentally. 

Chere is no way for one person to tell another how 
to analyze. In a large percentage of our briefs we have 
excellent analysis. But there are still too many in which 
it is Only half or two-thirds done. There are a very 
few in which it amounts to less than that. 

The 


first is overanalysis. When a judge finds a brief which 


Iwo dangers may be selected for comment. 
sets up from twelve to twenty or thirty issues or “points” 
or “assignments of error,” he begins to look for the two 
or three, perhaps the one, of controlling force. Some- 
body has got lost in the underbrush and the judge has 
to get him—or the That kind of 


labeled the “obfuscating” type. It is 


other fellow—out. 
brief may be 
distinctly not the kind to use if the attorney wishes 
calm, temperate, dispassionate reason to emanate from 
the cloister. I strongly advise against use of this type 
of brief, consciously or unconsciously. Though this 
fault has been called overanalysis, it is really a type of 
underanalysis. 

In the second place, a fairly common danger is con- 
centrating so fully and completely on one’s own picture 
of the facts and issues that one misses the big one or 
cannot see the merit of the other lawyer’s. Occasionally 
this is done by the lawyers on both sides. The result is 
an argument in hiatus, and the gap may be the hole 
where the big issue is hiding. 

So much for analysis, though one thing more may 
be added. If the case presents several issues. regarded 
as important, it aids to indicate which are thought the 
more important. Again, this is a matter of emphasis 
for the brief. 


V. The Argument 


The third function of the brief is to apply the law—in 
other words, the argument proper. Given the facts, 
given right and true analysis, two functions remain, 
argument on principle and argument on authority. 

Having been so long a teacher, the writer has a 
predilection for principle, though that does not imply 
a contempt for authority. Enlightenment in the former 
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1espect is absent more frequently than in the latter. 
Perhaps my own major criticism of briefs, apart from 
that relating to analysis, would be the lack of discussion 
on principle. Some cases are ruled so clearly by authori- 
ty, directly in point and controlling, that discussion of 
principle is superfluous. But these are not many. It has 
been surprising to find how many appealed cases pre- 
sent issues not directly or exactly ruled by precedent. 
That is as it should be. The novel case is the one 
most appropriate for appeal, and on the whole the bar 
appears to exercise excellent discrimination in selecting 
such cases for appeal. In a large percentage of cases, 
therefore, there is room for discussion and thought as 
well as for citation. 

Discussion on principle is related directly to analysis 
of facts. If that is clearly and fully made, the former 
follows almost automatically. What judges want to 
know is why this case, or line of cases, should apply to 
these facts rather than that other line on which the 
opponent relies with equal certitude, if not certainty. 
Too often the why is left out. The discussion stops with 
assertion that this case or line of cases rules the present 
one. Assertion is not demonstration. Beyond the 
amount necessary for statement of position and emphasis 
it may weaken both or indicate that the lawyer is doubt- 
ful of his position. “The lady doth protest too much.” 
The argument which stops at this point may give 
judges the lead it is desired they follow. But it is bob- 
tailed, nevertheless. The lead may be the wrong one, or 
the judge may think it such. The attorney's reasons for 
thinking it the right one may keep the judge out of 
error, if he can be saved. In a close case, where the 
authorities pertinent by analogy are conflicting and 
especially when they are equally pertinent and numerous 
on both sides, the discussion of the underlying principles 
as related to the present application counts heavily 
to swing the scales. In this connection a suggestion 
made later concerning the use of legal periodicals is 
apropos. 

Finally, the authoritative function of the brief will 
be stated as shortly as possible. 


1. When available, the cases in point—on all fours— 
are the ones courts want. If they are available, your 
way, and in quantity to settle the law‘, citation and 
discussion of others waste your time and the court’s. 

There is one exception. That is when the law is 
settled the wrong way and one thinks he can play legal 
Don Quixote successfully. This has become a legal 
sport more popular in recent than in former years. But 
it is still a mountain-climbing, if not a windmill-tilting, 
sport and when one tries the climb perhaps anything 
goes, principle, law review articles, Brandeis briefs, 


4. There is not space for digression to discuss pet theories of 
stare decisis. But one decision doesn’t always give set to the law. 
Perhaps it seldom does. It was nearly fifty years before the law as 
to the scope of interstate commerce and Congress’ power over it 
assumed sufficient stability to be reliable as precedent in matters of 
federal power to regulate business activities, particularly in 
manufacturing. 
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whatnot. The climb is not recommended for everyday 
exercise. 

2. When the case is not ruled directly by precedent, 
analogy must take over the functions of persuasion and 
decision. This is where much waste occurs. The cases 
most approximate are the ones needed. But approxima- 
tion is always a matter of judgment and degree. It is 
the old question of “When is far too far?” When using 
cases by analogy (as well as otherwise) and relying 
heavily upon them, it is always wise to give, in one’s 
own words, a brief and accurate statement of the facts. 
Half or more of the meaning of the case is lost unless 
this is done. 

3. Referring again to what has been said about 
discussing principle, I suggest quite earnestly the more 
frequent and general citation of law review materials. 
By this is meant the notes and comments as well as the 
leading articles. When material pertinent to the case 
can be found, and it will seldom be lacking entirely, the 
legal periodicals have several distinct advantages fon 
citation in the brief intended to win on appeal. 

First, if a leading article or a good note or comment 
is in point on the case or on an issue, it will cite more 
pertinent cases than the average busy lawyer is likely 
to find through the digest or Corpus Juris. Its strictly 
authoritative value therefore is first-rate. But this pre- 
supposes citation of periodical material with the same 
discrimination used in citing cases; in other words, it is 
the article in point, or closely so, which is helpful. For 
assistance in locating it, the Index to Legal Periodicals 
is available. 

Again, an article or comment in point does something 
more than any single case can do. A case is an incident 
in the history of a principle or principles. It indicates or 
illustrates, but it does not define or comprehend a 
trend. It is merely a link in a chain. A good article 
gives one, in addition to good citations, the history of 
an idea, the background of an institution, the evolution 
of a principle, and lines of discrimination for its appli- 
cation. In a recent case in which case authority was 
scarce, involving difficult questions of administrative 
law and procedure, the writer found more help in 
three law review articles than in all the case law and the 
statutes. They gave the legislative history of the agency 
and the administrative history of its functioning. These 
could not have been secured from the strictly authori- 
tative materials. Nor could one have found them 
otherwise without weeks of investigation, which a busy 
judge often does not have to give and perhaps would 
not feel free to make if time were available. 

Finally, though other advantages might be mentioned, 
law review materials, especially leading articles and 
notes, give superior analysis of problems and discussion 
of their legal disposition on principle. The “professor” 
still gets the raspberry. Too often it is more rasp than 
berry. The “college-boy” editor or author still supplies 
sport for the practical man of the law. But the professor 
is by way of becoming respectable in law in this country, 
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somewhat as his European colleagues were befor 
academic freedom, and with it the great influence of 
the universities, disappeared from the Continent. 


Regardless of whose “hot dogs” they may be, the colleg 
boy lawyers and law teachers are showing every day 
briefs and oral arguments as able as any courts read 
and hear. This is due in part to their mastery and us¢ 


of law review methods and materials. 


VI. Miscellaneous Suggestions 


There are a few ‘“‘do’s” and a few “don'ts” for furthei 
mention, which may assist in disclosing something of 
the judge’s point of view. 


1. Be brief, that is, concise—but not too brief. By 


this is meant being as brief as one can consistently with 


adequate and clear presentation of his cause. 


2. Be candid. That applies to both facts and law 
Nothing, perhaps, so detracts from the force and per- 
suasiveness of an argument as for the lawyer to claim 
more than he is reasonably entitled to claim. Do not 
“stretch” cases cited and relied upon too far, making 
them appear to cover something to your benefit they 
do not cover. Do not try to dodge or minimize unduly 
the facts which are against you. If one cannot win 
without doing this—and it is seldom he can by doing 
it—the case should not be appealed. It is equally bad to 
give evasive answers to questions at oral argument. 
Conversely, few things add strength to an argument as 
does candid and full admission, whether as to facts 
or law, of the factors which are clearly against one. 
When this is made, judges know that the lawyer is 
worthy of full confidence, and every sentence he utters 
or writes carries force from the very fact that he makes it. 
3. It helps to break the monotony of the printed 
legal page to add a bit of life now and then. Recently 
a brief characterized an opponent’s argument as “‘split- 
ting a legal hair the wrong way.” That gave me a kick 
for a day. Now and then there is a bit of unconscious 
humor. It is better, from the judge’s viewpoint, to have 
that than not any. 


A few “don'ts” may be mentioned, some already 


touched upon. 

First, as to quotations from prior opinions. I am 
tempted to say simply, “Don’t.” But that would be 
going too far. Generally the long ones should be 
omitted. Judges, too, can read the opinions, particular- 
ly if they are cited. Again, generally speaking, leave 
out the abstract ones. By this is meant quotations from 
opinions usually are meaningless, or nearly so, unless 
accompanied by thumbnail sketches of the important 
facts of the case. Meaning then becomes concrete and 
definite. The case takes point from the facts. Without 
them, to paraphrase Holmes, it is “brooding ambiguity 
in the skies.” “Thumbnailing” is an art, and all too 
uncommon. 

Again, avoid overstatement and repetition, except 


for the proper uses of emphasis. Frequently judges are 
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e to understand the statement after the third reitera- 
tion, that is, if it is understandable. 
Finally, avoid as much as possible stilted legal lan- 
iage, the “thereins,” “‘thereofs,” ‘‘whereinbefores,” 
ereinafters,’ and what-have-you’s. Use English wher- 
er you can express the idea as well and as concisely as 
law or Latin. A healthy respect for the robust Anglo- 
Saxon appeals more than does the Latin, whether or 


ot it is Anglicized. The home-grown product in this 


case is better than the imported, not to say smuggled, 


ne. But law has its vocabulary and that has its proper 
ses. Technical legal terms and phrases often short- 
ind ideas otherwise to be stated only with circumlocu- 
tion and loss of meaning. Then one should “talk like a 
lawyer.” But the abuse comes when good, simple 
English will do the work of the term of art just as well. 
lhe readability of Holmes and Cardozo is due in part to 


heir mastery of the native tongue and subjugation of 


he acquired language of the law. 








HE Harvard Law Review for May, 1917, contained 
an interesting article by the late Professor Wam- 
baugh on the English and Federal war powers of the 

xecutive, and this JouRNAL in August, 1941, carried 

inother by Edward H. Foley, Jr., General Counsel for 
he Treasury Department. So far as I am aware, there 
has been no general discussion of the emergency powers 
of state executives. At the recent meeting of the House 
1 Delegates in Chicago the problems of preparation for 
civilian defense” all over the country were frequently 
referred to and, at the request of the Editor-in-Chief, 
the following brief account of the legal preparations in 

Massachusetts has been written with the hope that it 

may be found helpful to those advising in other states.’ 

While the emergency powers described are based on 
he Massachusetts Constitution of 1780 (still in force) 
reating the sovereign commonwealth eight years before 
the Federal Constitution was ratified in Massachusetts 
and nine years before it took effect, the latent emergency 
powers of each of the states are, presumably, the same 
unless expressly restricted by the constitution of the 


particular state 


The Act of 1917 


In 1917 a group of eminently qualified lawyers under 
the chairmanship of the late W. Rodman Peabody—a 
group forming part of the Committee on Public Safety 


1. Appreciation is expressed of assistance received from Arthur 
D. Hill, Esq., and other members of the Boston Bar, in discussion. 
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has been said comes down about to this, 


All that 


make your briefs clear, concise, honest, balanced, 





buttressed, convincing and interesting. The last is not 
least. A dull brief may be good law. An interesting 
one will make the judge aware of this. The real way 
to discuss briefs profitably would be to exemplify them. 
The brief, and its merit, are always relative to the 
particular case. It is the rare brief that leaves judges 
uninformed, confused (more than before they read it) , 
or irritated. Happily, the general effect makes one 
proud to be a member of the profession, though as a 
judge separated somewhat from its most active life. 
Through lawyers as lenses judges see the causes of their 
clients. If they fail to see them truly, as often as not it 
is their vision, not the lens, which is defective. But in 
unison, vision and lens reflect the picture of the life 
they serve and, may we hope, guard to some extent from 
the dangers which sweep over and throughout a storm- 


tossed world. Lawyers too are judges of the people. 





ACTS 


which is said to have been the first in this country—pre- 
pared the “Commonwealth Defense Act” of May 25, 
1917, specifying very broad executive powers for the 
duration.? 

Ihis act, the English Defense of the Realm Act, and 
the English experience, since the beginning of Mr. 
Hitler’s modern form of civilized warfare, furnished the 
warnings and the precedents which led to study and 


preparation, informally, on a broad scale, early in 1941. 


The Emergency Act of 1941 
(St 1941 C. 719) 

At the end of the regular biennial legislative session 
in October, owing to the threatening condition of the 
world and the fact that the next regular session would 
not come until January, 1943, the legislature passed an 
emergency act along the lines of the Act of 1917. This 
act provided for an emergency commission, consisting 
of department heads and others, to advise the governor. 
It then provided that in case of war, the governor might 
proclaim a state of emergency, and broad emergency 
powers were then specified which should continue for 
sixty days, unless extended by ratification and approval 
of the legislature. 

\fter the declaration of war in December, the gov- 
ernor proclaimed the emergency on December 29, 1941, 
and all the emergency powers in the 1941 act thereby 
became operative. 


2. See Hart’s “Commonwealth History of Massachusetts”, Vol. 
V , 602 and 606 in the chapter by Gen. John H. Sherbourne. 
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The Emergency Acts of 1942 
(St 1942 C. 6 and 13) 
In 1942, at the recent special session in January, the 
Massachusetts Legislature ratified the emergency procla- 
mation and amplified the earlier act by another which 


probably expresses the broadest authority for the chief 


executive of any state in the country—certainly the 
broadest in the history of Massachusetts. The Emer- 
gency Commission was abolished and its functions trans- 
ferred to the Governor's “Committee on Public Safety.”’ 
While there were 18 acts, all of an emergency character, 
passed at the special session, Chapter 13 is the one of 
most outstanding importance. Its general provisions 


are as follows: 


An Act to Provide for the Safety of the Common- 
Wealth During the Existing State of War 


Whereas, The supreme emergency of a world wide war, 
following the declarations of war by the congress of the 
United States, has resulted in conditions of imminent dan- 
ger, incident to such a war, to the lives and property of the 
citizens of the United States and of each state and to the 
respective governments of the people of the states and na 
tion, calling for a state of preparedness to meet such dangers 
by the commonwealth and its representatives promptly 
under changing conditions from time to time, so that the 
sovereign authority of the commonwealth and of its “su- 
preme executive magistrate’ and ‘“commander-in-chief”’ 
for the protection of the government and its citizens and 
their property and interests, as recognized and established 
by the constitution in seventeen hundred and eighty and 
reserved to the commonwealth and its citizens by the 
tenth amendment to the federal constitution, may be ex- 
ercised when needed for the support of the national gov- 
ernment in the prosecution of the war and the protection 
of the commonwealth and its citizens; and 

Whereas, It is necessary that this act become effective 
forthwith, in order to unify the sovereign powers of the 
commonwealth for the purpose of meeting the emergency, 
therefore it is hereby declared to be an emergency law, 
necessary for the immediate preservation of the public 
health and safety. 


Be it enacted, etc, as follows: 


Section 1. The action of the governor in making and 
issuing on December twenty-ninth, nineteen hundred and 
forty-one, his proclamation setting forth the existence of a 
state of emergency in this commonwealth, as authorized by 
Part II of chapter seven hundred and nineteen of the acts 
of nineteen hundred and forty-one, is hereby ratified and 
approved. 

SEcTION 2. During the effective period of this act, as set 
forth in section twelve, the governor, in addition to any 
other authority vested in him by law, shall have and may 
exercise any and all authority over persons and property, 
necessary or expedient for meeting the supreme emergency 
of such a state of war, which the general court in the exer- 
cise of its constitutional authority may confer upon him as 
the supreme executive magistrate of the commonwealth and 
commander-in-chief of the military and naval forces thereof, 
and specifically, but without limiting the generality of the 
foregoing, the governor shall have and may exercise such 
authority relative to any or all of the following: [Here 
follows a page of specifications.] 

Section 3. The governor may exercise any power, auth- 
ority or discretion conferred on him by any provision of 
this act or of said chapter seven hundred and nineteen by 
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the issuance or promulgation of executive orders or genera] 
regulations, or through such department or agency of the 
commonwealth or of any political subdivision thereof, o1 
such person, as he may direct by a writing signed by him 
and filed in the office of the state secretary. Any department 
agency or person so directed shall act in conformity with 
any regulations prescribed by the governor for its or his 
conduct. 

Whoever violates any provision of any such executive 
order or general regulation issued or promulgated by the 
governor, for the violation of which no other penalty is 
provided by law, shall be punished by imprisonment for not 
more than one year, or by a fine of not more than five 
hundred dollars, or both. 

SEcTION 4. Any provision of any general or special lay 
or of any rule, regulation, ordinance or by-law, to the extent 
that such provision is inconsistent with any order or regula 
tion issued or promulgated under this act, shall be inopera 
tive while such order or such last mentioned regulation is 
in effect; provided, that nothing in this section shall be 
deemed to affect or prohibit any prosecution for a viola 
tion of any such provision before it became inoperative 

Section 5. [This section relates to civil service. | 

Section 6. During any blackout or during the period 
between an air raid warning and the following “all cleat 
signal, regular and reserve members of police and fire forces 
of the commonwealth or of its political subdivisions, and 
members of the state guard and the armed forces of the 
United States while in uniform, may enter upon privat 
property for the purpose of enforcing blackout or air raid 
precaution rules, regulations or orders issued by or unde 
authority of the governor. Such members may at any time 
enter upon private property in compliance with written 
orders of the governor, for the sole purpose of enforcing 
laws, rules, regulations, ordinances or by-laws specifically 
set forth by the governor in such orders; provided, that 
nothing in this section shall be deemed or construed to pro- 
hibit any entry upon private property otherwise authorized 
by law. 

SecTIion 6A. Persons appointed to the auxiliary police 
force in a city or town pursuant to paragraph (a) of section 
five of said chapter seven hundred and nineteen shall exer- 
cise or perform such of the powers or duties of police officers 
as may be prescribed by the appointing authority; provided, 
that said powers or duties shall not be exercised or per- 
formed by them except while they are on active duty and 
displaying an authorized identifying badge or other in 
signia after being called to such duty by the head of the 
police force of such city or town to meet a situation which, 
in his opinion, cannot be adequately handled by the regu- 
lar police force and by the reserve police force, if any, of 
such city or town. Auxiliary police in towns, but not in 
cities, may be authorized by the appointing authority to 
exercise the powers conferred by the provisions of section 
six of this act upon members of regular or reserve police 
forces of said towns. 

SecTION 7. No person shall be civilly liable for any act 
done in pursuance of any provision of this act or of any 
order or regulation issued or promulgated thereunder, not- 
withstanding that such provision, order or regulation shall 
subsequently be determined to be invalid or unconstitu- 
tional. No city or town shall be liable for any damage sus- 
tained to person or property as the result of an authorized 
blackout. 

Section 8. Any owner of property of which possession 
has been taken under paragraph (c) of section six of said 
chapter seven hundred and nineteen, to whom no award 
has been made or who is dissatisfied with the amount award- 
ed him as compensation by the governor with the approval 
of the council, instead of proceeding under paragraphs (d) , 
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and (f) of said section, may have his damages de 
mined under chapter seventy-nine of the General Laws. 
SecTIOn 9. If any action under authority of any pro- 
ion of this act or of said chapter seven hundred and nine- 
n except paragraph (c) of section six thereof, or any 
der or regulation issued or promulgated under any such 
ovision, in itself constitutes an appropriation of property 
» the public use, compensation may be recovered therefor 
ider chapter seventy-nine of the General Laws from the 
«ly politic or corporate appropriating such property. 
SecTION 10. The provisions of this act and the authority 
anted hereunder shall be effective and be exercised only 
1 so far as they do not contravene any law of the United 
States or the exercise of any lawful power by the president. 
SecTION 11. If any section or subdivision of this act, or 
ny application thereof, shall be held invalid, unconstitu- 
onal or inoperative, the remainder of this act, or other 
pplications of such section or subdivision, shall not be 
ffected thereby. 
SecTION 12. This act shall be in effect during the con- 
nuance of the existing state of war between the United 
States and any foreign country; provided, that this act 
shall cease to be in effect upon the earlier adoption by 
both branches of the general court of a joint resolution 
stating that it is no longer necessary for the public good 
nd safety. 


{pproved January 31, 1942. 


By another act (Chap. 5) daylight saving time was estab- 
shed to coincide with federal war time which applies 
nly to federal matters or interstate commerce, etc. 
Another act, (Chap. 3) provided a special penalty for 
stealing rationed food or other property and stealing dur- 
ng a raid alarm, blackout, invasion or insurrection. 
Governor Saltonstall promptly warned the state de- 
partment heads that his broad war powers would be 
ised “as sparingly as possible and only in connection 
with the war effort,” and that he should not be re- 


quested to use them for other purposes. 


Historical Note 


The preamble of the Massachusetts Constitution, 
which precedes the Bill of Rights, declares that, 
The end of the institution, maintenance and administra 
on of government is to secure the existence of the body 
politic, to protect it, and to furnish the individuals who 
ympose it with the power of enjoying in safety and tran- 
iillity, their natural rights and the blessings of life, ete. 
This is similar to the language of the preamble to 
Federal Constitution which indicates, as Professor 
Wambaugh suggested in 1917, even without the aid 
1! express provision, “that the government may preserve 
own existence” for the benefit of its citizens. The 
ambles are followed by military and other provi- 
ms expressly directed “to protect the body politic.” 
President Lincoln’s view of his war emergency powers 
ippears in the Life and Writings of B. R. Curtis, Vol. 
|, 348, where he is quoted on September 13, 1863 (about 
en days before the Emancipation Proclamation): 
I suppose I have a right to take any measure which may 
best subdue the enemy. 
While the military arrests and trials of civilians, and 
executive suspension of habeus corpus were later 
ld illegal by the courts, Lincoln's view of the general 
wers in war emergencies suggests the necessary exist- 
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ence of almost unlimited powers of the executive 
within the limits of human reasonableness. As Professoi 
Wambaugh pointed out, most of the constitutional pro- 
visions are adapted to the “normal life’ which is one 
of peace and not war. 

The Massachusetts Constitution created a “supreme 
executive magistrate” and a “commander-in-chief” and 
gave the General Court the authority “to make, ordain 
and establish all manner of wholesome and reasonable 
orders, laws, statutes and ordinances, directions and in- 
structions either with penalties or without, so as the same 
be not repugnant or contrary to the constitution, as they 
shall judge to be for the good and welfare, etc. . . . and 
for the necessary support and defense of the govern- 
ment thereof .. . and to impose and levy .. . taxes. . . 
and ... duties and excises . . . in the necessary defense 
and support of the government. . . 
and preservation of the subjects thereof” . . . etc. 

These powers were created in 1780, eight years 
before the Federal Constitution was ratified by Massa- 
chusetts in 1788, and nine years before it went into 
effect in 1789. All the general powers of a sovereign 
state, thus created, except those granted to the Federal 
Government were expressly reserved to Massachusetts 
and her officers and people by the Tenth Federal Amend- 
ment, which was originally drafted by Theophilus 
Parsons, proposed by John Hancock, and supported by 
Samuel Adams’. In other words from the start, 
Massachusetts intended to have a government capable 
of protecting itself and its citizens as much as the lot 
of humanity will admit. 

That is the background of the war powers of the 
chief executive and of the authority of the General 
Court to delegate authority to him and to establish, 
not only laws, etc., but “all manner of reasonable orders, 


and the protection 


directions and instructions.’ 

At common law, it is the chief executive who has the 
duty and the power to repel force by force and to take 
all necessary steps for the protection of the lives and 
property of the people. This is essential to orderly gov- 
ernment and is recognized in the most ample manner 
by the common law. Dicey’s Law of the Constitution, 
4th Ed., p. 269; The Federalist (Ford's Ed.), p. 496; 
Birdahl, War Powers of the Executive of the United 
States, p. 58; Mauran v. Smith, 8 R. I. 192, 220; Foley's 
Constitutional Powers of the President, A. B. A. Journal, 
August, 1941; Carr, Concerning Administrative Law 
30, 66. 

The Constitution of the United States places the 
carrying on of the war on the Federal Government, and 
not on the states. To the extent that the Federal Gov 
ernment takes over this field, the action of the presi- 
dent and not of the governor of any state would control. 
(See Opinion of the Justices, 14 Gray, 614.) 

The only express restrictions on the governor's powers 
in time of war are those contained in the Massachusetts 





3. See Harding “The Federal Constitution in Massachusetts”, 
84, Parsons’ “Memoir of Theaphilus Parsons,” and “Debates of 
Convention of 1788,” p. 233. 
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Bill of Rights, Article 27, dealing with quartering troops 
in time of war, and Article 28, dealing with courts 
martial. 

The conditions of modern warfare are new. They 
may well require prompt and unprecedented action, in 
cluding the imposition of restraints on individuals and 
authority over property, outside any previous expe- 
rience. This may involve what are apparent infringe 
ments of the rights of individuals, for the constitution, 
“in the absence of clear words to the contrary, by its 
express language creating express powers is understood 


to intend to create only the powers requisite for times 


of peace. Conversely, limitations expressly imposed are 


to be understood prima facie as dealing with times of 
peace and not of war. Yet, the prima facie meaning may 
be so enlarged as to cover the abnormal circumstance ol 
war, in case such construction be reasonable and be not 
expressly forbidden.” (Wambaugh, p. 663, 668.) 

For effective defense, the conditions of modern war- 
fare require a wide exercise of governmental authority. 
As was said by Mr. Justice Hough, in 1917, in speaking 
of legislative powers: 

Waging a twentieth-century war means waging it 
with a people disciplined, that is guided and assisted in 
production, distribution, sale, and consumption, as well 
as with an army and navy subsisting on the fruits of such 
discipline behind the lines. Law in War Time 1917, 
by Hon. Charles M. Hough (Justice of U.S. C.C.A.), 31 
H.L.R. 692, 700. 

There can be no reasonable doubt that executive 
power has had a corresponding extension. New con- 
ditions necessarily give new meanings to constitutional 
provisions. 

Of course, this executive power, while wide, has its 
limits. What is done must not exceed the bounds of 
what is reasonable. 

Reference already has been made to Governor Sal- 
tonstall’s announcement of restraint to wal emergency 
necessities in the exercise of great powers. The follow- 
ing passage from Sir Cecil Carr’s recent volume, Con- 
cerning English Administrative Law, may also reassure 
those accustomed to constitutional limitations in times 
of peace: 

The fact that under the stress of war conditions some of 
the elementary rights of Englishmen have for a time been 
curtailed with a view to the better defense of the Realm 
is an example of what free man can and will endure with 
out fear of putting their liberties in jeopardy. When 
peace is restored we are confident that the traditional 
rights of our people will be restored in their fullness. Legal 
forms, which sometimes excite the criticism of laymen, 
exist to define and secure those rights. Public discussion, on 
the other hand, is a valuable handmaid of the exposition of 
the law pronounced by judges. It serves, moreover, to 
check any tendency to enact new laws unsuited to the 
necds of free men. 

It will be one of the future functions of American 
lawyers to help in restoring the thinking of the com- 
munity to the balanced reasonableness of constitutional 
restraints needed by a civilized community in times of 


peace. 
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EMERGENCY ACTS 
ANNUAL MEETING 
DETROIT, MICHIGAN 


August 24-27, 1942 


The Sixty-Fifth Annual Meeting of the American Bar 
Association will be held at Detroit, Michigan, August 
24 to 27, 1942. Further information about the meeting 


will be given in the JOURNAL from time to time. 


Hotel Accommodations 
Official Headquarters—Statler Hotel 


Hotel accommodations, all with private bath, are available ; 
follows: 
I'wo-room 
Single Double [win suites 
for (Dbl. bed) beds for (Parlor and 
| person 2 persons 2 persons 1 bedroom 


Book -Cadillac $3.30-$5.50 $5.50-$7.70 $6.60-$9.90 $12.00-$16.00 


(Michigan & 
Washington) 


Detroit-Leland 3.30— 5.00 5.50 6.00— 7.00 12.00 


(Cass & Bagley) 


Fort Shelby .. 2.75~ 5.00 7.00 4.90— 7.00 11.00— 16.00 
(525 Lafayette) 


Statler 3.30— 4.95 


(Washington - 
& Park) 


Advance reservations have already exhausted all parlor suites and 
twin bedrooms at Headquarters Hotel 


Explanation of Type of Rooms 


A single room contains either a single or double bed to 
be occupied by one person. A double room contains a 


double bed to be occ upied by two persons. 


A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 


for occupancy by one person. 


\ parlor suite consists of parlor and communicating 
bedroom containing double or twin beds. Additional 


bedrooms may be had in connection with the parlor 


Io avoid unnecessary correspondence, members are 
requested to be specific in making requests for reserva 
tion, stating hotel, first and second choice of, number of 
rooms required and rate therefor, names of persons who 
will occupy the same, arrival date and, if possible, defi- 
nite information as to whether such arrival will be in 
the morning or evening. 

Requests for reservations should be addressed to the 
Reservation Department, 1140 N. Dearborn Street, Chi- 


cago, Illinois. 
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THE OLD COURT OF APPEALS" 


By BEN BRUCE BLAKENEY 


of the Oklahoma City Bar 


YRUS GRIFFIN, a native of Virginia in 1748, also 
was borne to London on the wave of American 
students of the xvii Century seeking education at 

Inns of Court. He was called to the bar in the Middle 
lemple in the early ‘seventies, and returned to Virginia, 
1774, with something of a romantic reputation, from 
his having eloped with and married the Lady Christiana 
Siuart, daughter of the Earl of Traquair. After serving 
in the legislature of Virginia he came at the age of 30, in 
1778, to the Seventh Continental Congress. Griffin was 
ardent Whig, and “his patriotic spirit chafed at the 
ckerings and delays?*”’ of Congress until his removal 
to another sphere by his election 28 April 1780 as a 
judge of the Court of Appeals*®. Upon Paca’s resigna- 
tion on 21 November 1782 Griffin became, as senior in 
mmission, Presiding Judge of the Court, and so 
continued until its dissolution. In 1787, after the expir- 
ition of the Court, Griffin was again chosen a delegate 
Congress, and in January 1788 was elected President— 


last—of that body. 
When Washington, after the organization of the gov- 
rnment under the Constitution, selected his judiciary, 
named Griffin, upon Edmund Pendleton’s declination 


{ the place, United States Judge for the District of 
Virginia. Continuing in this office to his death in 1810, 
Griffin had occasion to participate in two of the most 
famous causes of the period*®. In 1800 it was his duty, 
distasteful enough, to sit with Justice Chase in the 
mpestuous Circuit Court trial*! of the unspeakable 
james Thompson Callender for seditious libel upon 
President Adams—Chase’s conduct in which trial was 
of the excuses for his impeachment in 1805. A 
different and a more judicially decorous atmosphere 
prevailed when, in 1807, Griffin sat with Chief Justice 
Marshall in the trial for treason of Aaron Burr®?, 
It does not appear that Griffin’s character or attain- 
ents were ever impugned, save by Jefferson who, in- 
mperate and splenetic as always, wrote** to Madison 
hat “the state has suffered long enough by having such 
“so wretched a fool as Griffin’’] in so 
nportant an office, and infinitely the more from the 
ant of any counterpoint to the rancorous hatred which 


cypher [and 


Marshall bears to the government of his country. . . 


Griffin left a reputation, now undeservedly obscured™, 
as an upright and accomplished judge and citizen; but 
it was his lot to appear in a time and a place which 
produced prodigious men who overshadowed him. 

The resignation from the Court of Appeals of Presid- 
ing Judge Paca, on 21 November 1782, has been men- 
tioned. To fill his place George Read, of Delaware, 
was elected 5 December; and at the same time John 
Lowell of Massachusetts was chosen to fill the other 
existing vacancy*®. Read and Lowell were both mem- 
bers of Congress when elected to the Court. In view 
of the provision of the Articles of Confederation that 
“no member of Congress shall be appointed a judge of 
any of the said courts,” we must suppose that “Congress 
thus construed that instrument as meaning only that 
no person could act in both capacities at the same 
time °°,” 

George Read, the senior of the new judges, was at 
once one of the few great lawyers of the Revolutionary 
epoch and a statesman of distinction. Although born in 
Maryland, in 1733, he grew up in Newcastle, Delaware. 
His study of the law in Philadelphia led to admission to 
practice in Pennsylvania in 1753, and subsequently in 
“the three lower counties on Delaware,” of which 
“territory” he was for several years Attorney General. 
A varied and extensive practice of law together with 
nearly a decade of political experience had equipped 
him, when he was chosen a delegate to the First Conti- 
nental Congress of 1774, to represent his constituents 
faithfully and articulately. In Congress he found his old 
friends, John Dickinson and Thomas McKean, whose 
views, however, failed on the one side and on the other 
to coincide with his, which were moderate and cautious— 
thus, believing sentiment in the Middle States unready, 
he voted against the Declaration of Independence, 
but upon its passage signed it on behalf of Delaware. 
Thenceforward he rapidly rose to a preéminent position 
in “Delaware State”; as president of its constitutional 
convention, member of Congress, Vice President and 
(upon the capture by the British of President John 
McKinley) President of the state he exerted more influ- 
ence, during the years of uncertainty, than any 
other man**. 





*Continued from the March issue of the JouRNAL, page 171. 

28. The Dictionary of American Biography, s. v. Griffin. 

29. He had served in the same year as a member of the ad hoc 
ibunal established by Congress for determination of the ancient 
Wyoming Valley controversy between Connecticut and Penn- 
lvania. 

30. Another important, if less spectacular, case in which he sat 
s interesting as being, on writ of error, the only case argued—and 
t lost—by John Marshall in the Supreme Court. See Ware, Ad- 
inistrator v. Hylton et al., (1796) 3 Dall. 199. 

31. The United States v. Callender, Whart., St. Tr. 688, Fed. 
Cas. No. 14,709. 
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$2. The United States v. Burr, (C.C.D.Va.) Fed. Cas. Nos. 14,692a 
14,694a. 

33. Ford, The Works of Thomas Jefferson, (1904-05) XI, 139. 
Letter of 25 May 1810. 

34. Even Charles Warren, in A History of the American Bar 
(1911) omits mention of Griffin in his list (p. 46) of the eminent 
members of the colonial Virginia bar. 

35. By lots drawn in Congress, 15 December, Read gained prece- 
dence between the puisne judges. 

36. Davis, op. cit. supra note 14, at xxvii. 

37. In 1788 he attained to the distinction of being pamphletized 
as “Dionysius, the Tyrant of Delaware.” 
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Read's selection to the Court of Appeals came un- 
solicited; and, though the office was a desirable one and, 
it seems, much sought after®*, he was for a time hesitant 
to accept it. His doubts concerned the adequacy of the 
salary (“£600"), the requirements of residence, whether 
occupancy of the position was compatible with the 
practice of law and, above all, whether “the establish- 
ment of this court does or does not end with the war®®”; 
but the doubts were resolved and the commission*® 
accepted. After the work of the Court of Appeals came 
to an end, Read served in the Annapolis and Constitu- 
tional Conventions, being one of six men to sign both 
the Declaration of Independence and the Constitution. 
Through his efforts Delaware became the first state to 
ratify the Constitution, and he was appropriately elected 
to the first Senate—drawing the two-year term, and being 
reélected in 1790. In July 1793 Read was offered his 
choice of the judicial offices created by Delaware’s new 
constitution; finally, despite the diminution of emolu- 
ment‘! and in dignity, he resigned from the Senate to 
become Chief Justice of the Supreme Court. This 
office he lived to occupy only for five years. No reports 
exist to enable us to gauge Judge Read’s judicial ability; 
tradition indicates that he was possessed of the reason- 
ing ability, probity and calmness of temperament, as 
certainly he was of the professional legal knowledge and 
experience, necessary to a judge. Read was sick and 
approaching old age when Major William Pierce of 
Georgia, the indefatigable note-taker of the Constitu- 
tional Convention, was unimpressed with his person- 
ality: 

Mr. Read is a Lawyer and a Judge;—his legal abilities are 
said to be very great, but his powers of Oratory are fatiguing 
and tiresome to the last degree;—his voice is feeble, and his 
articulation so bad that few can have the patience to attend to 
him. He is a very good Man, and bears an amiable character 
with those who know him.42 

Read was a man of distinguished appearance; dignified 
to austerity; of the cold, impeccant type familiar to the 
xvi Century. 

The last of our judges, John Lowell, was born in 
Newburyport, Massachusetts, in 1743, and was a gradu- 
ate of Harvard College in 1760 and of the law office of 
Oxenbridge Thacher, in Boston. He acquired con- 
siderable political experience in a decade of practice 
in Newburyport and, having meanwhile removed to 
Boston, served notably in the Massachusetts constitu- 
tional convention of 1779-1780. He was elected a dele- 
gate to Congress in 1782, but had served only a short 





38. Samuel Livermore of New Hampshire, campaigning for the 
place when a vacancy existed, even resigned from Congress (29 
April 1782) to facilitate his election. 

39. He required also to know whether the salary was paid from 


a fund of sufficient “competency.” His brother James informed 
him that the judges were paid from “the civil list’; “all which, I 
am told, receive pretty regular quarterly payments.” The corre- 
spondence on the subject is in Read, Life and Correspondence of 
George Read, (1870) 375 et seq. 

40. Read’s commission was signed by Elias Boudinot, then 
President of Congress, who was to be the first lawyer admitted to 
practice before the Supreme Court of the United States. 

41. The salary as Chief Justice was $1,000. A Senator receiving, 
in Read's time, $6 a day while serving, during Read’s tenure of the 
office his senatorial pay had averaged $1,165 a year. 
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time when he was selected a judge of the Court of 


Appeals. Lowell continued on the Court while it 
existed, also appearing before Congress in 1784 as a 
commissioner for Massachusetts in its territorial dis 
pute*® with New York. 

Ihe twenty-sixth of September 1789 Lowell was com 
missioned United States District of 


Massachusetts. When President Adams filled the posi- 


Judge for the 


tions newly created by the Circuit Court Act of 1801* 
Lowell was appointed Chief Judge of the First Circuit 

being one of the appointees known to fame as the 
“Midnight Judges.” This position he occupied only 
a little over a year, dying in May 1802, shortly before 
he would have lost his office, abolished by the Repub- 
licans’ Judiciary Act*®. 

Judge Lowell was the type of New England intellec- 
tual who earned for Boston its reputation as the cente1 
of culture of the continent. He was a founder of th« 
American Academy of Arts and Sciences, and had, from 
his writings in prose and in verse, a reputation as 
littérateur; he was for twenty years a member of th 
Corporation of Harvard College, and was a long-time 
president of the Massachusetts Agricultural Society 
his son John, “the Columella of New England,” con 
tinuing this tradition. His country seat at Roxbury, 
where he spent his last years, was a famed center of 
hospitality of its day*®. Judge Lowell was “the worthy 
progenitor of a notable family*’,” including three Fed 
eral District Judges for Massachusetts: his grandson 
John and his great-grandson Francis Cabot Lowell, each 
also in his time a Circuit Judge, and the late James 
Arnold Lowell. Of his judicial work on the nisi prius 


bench no record seems to survive. 


With the election of Judges Read and Lowell the 
personnel of the Court of Appeals assumed its final 
composition. Holding three sessions annually—at Hart 
ford, Philadelphia and Williamsburg**—the Court had 
easily disposed of its business currently, and soon, now 
the war was over, found itself with no influx of new 
litigation; in the spring of 1784 the judges were able 
to announce to Congress that no litigation remained 
on the Court’s docket. In July of 1785 Congress made 
the natural (if unexpected) response that “the Salaries 
of the Judges of the Court of Appeals shall henceforth 
cease.” Griffin expostulated—he had suggested to Read 
that “a little party business predominated in the passage 


of this resolution’ —but when Congress, moving with 


412. Pierce’s Notes, (1898) American Historical Review, Il, 330 

43. The court (of which George Read was a member) appointed 
by Congress for hearing the matter never convened, the dispute 
being amicably settled. 

44. Act of 13 February 1801, 2 Star. 89, c. 4. 
judges in the First Circuit was $2,000. 

45. Act of 8 March 1802, 2 Srar. 132, c. 8 

16. Morison, The Maritime History of Massachusetts, (1921) 132. 

47. James Truslow Adams, in The Dictionary of American 
Biography, s. v. Lowell. 

48. The Eastern, Middle and Southern Circuits of the Judiciary 
Act of 1789 were doubtless patterned on this Court of Appeals 
precedent. 

19. 9 February 1786. 


The salary of the 
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s accustomed ponderosity, next*® considered the matter 
reaffirmed its order, it being— 

Resolved, That Congress are fully impressed with a sense of 
the ability, fidelity and attention of the judges of the court of 
ippeals, in the discharge of the duties of their Office; but that 
as the war was at an end, and the business of that court in a 
great measure done away, an attention to the interests of their 
constituents made it necessary that the salaries of the said judges 
should cease. 

Congress nevertheless considered its judges as still in 
mmission, and on 27 June 1786 specifically charged 
them to grant hearings and rehearings as justice should 
quire®®; fixed (at $10) their per diem compensation 
hile serving; and appointed the first Monday of No- 
embe then next for their convening in New York 
then tie seat of Congress) to dispose of some appeals 
which had come in. 
The Court assembled in New York in November, 
nd again in the April following; its last session was 
eld, however, in Philadelphia in May. Several cases 
were then argued and determined, and the Court of 
\ppeals in Cases of Capture adjourned without day, 
\6 May 1787, ending, as it had begun, inconspicuously 
and in an atmosphere of uncertainty. Probably no 
further litigation within its purview arose during the 
life of the Confederation®'; but in any event Congress 
no doubt felt that its authority came to an end with 
the submission of the Constitution to the people. 
From beginning to end, 117 appeals were submitted 
to Congressional jurisdiction—49 decided by Commit- 
tees and 64 by the Court of Appeals, and 4 of unknown 
disposition®?. Of these 117 cases three only have any 
interest for the present day, whether in their facts or 
for the decisions qua decisions: these are the cases of 
The Sloop Active, 
which this account opened, The Sloop George and The 
which latter two will be adverted 


which provided the narrative with 


Brigantine Susanna 


to presently. The remaining cases are now but the dry 


bones of controversies long dead and translated to the 
imbo of history; new questions of capture, neutrality 
ind belligerent rights supra altum mare agitate our day. 
Che curious may find the formal records in the office 
f the Clerk of the Supreme Court of the United States, 


who is charged by law ‘*h their custody; and a very 


few reports of the court’s opinions exist. Like its prede- 
cessor committees, the Court sat when in Philadelphia 
in the State House; Alexander J. Dallas, then collecting 
the second volume of his reports, gathered from 1781 


to 1787 a few of its decisions**. These range from 


50. The Court itself construed this resolve, in Lake, etc. v. 
Hulbert et al., (1787) 2 Dall. 41, as merely continuing it “in con- 
formity with [the] prior establishment.” 

51. The states, beginning with Pennsylvania as early as 1780, 
had been establishing courts of appellate jurisdiction and resuming 
jurisdiction over admiralty matters. See Talbot, qui tam, etc. v. 
The Commanders and Owners of Three Brigs, (Pa. 1784) 1 Dall. 95. 

52. A complete list, exclusive of the cases reported by Dallas, 
appears in 131 U. S. at xxxv. 

58. Rev. Stat. §679 (1875), 28 U.S.C.A. §329 (1934). 

54. 2 Dall. 1-42. Aside from their reliquary aspect, these reports 
are of interest chiefly as showing that, contrary to the practice in 
the King’s Bench (which prevailed in the Supreme Court of the 
United States until Marshall made the Chief Justice the organ of 
the court), opinions of the Court of Appeals were delivered by one 
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memoranda of interlocutory orders and questions of 
practice to the elaborate discussions of international 
law in Miller et al. v. The Ship Resolution”. 

The Continental jurisdiction was circumscribed, but 
its province was one of paramount importance to thir- 
teen maritime colonies at war. The decrees of its court 
reached into every state save New York—whose ports 
were in enemy occupancy from the autumn of 1776 to 
the end of the war—the number of appeals ranging from 
the twenty-five brought up from Massachusetts down to 
two each from Virginia, South Carolina and Georgia. 
Approximately half of the total number of cases was 
reversed, and usually on the facts—eighteenth-century 
juries were not unlikely to be moved by adscititious 
considerations of citizenship or status—the proof being 
often, as in the Active case, overwhelmingly against the 
local libellants®**. Hampton L. Carson, who had ex- 
amined the files of the court, says®*’ that “The action 
of the Appellate Court seems in most instances to have 
been guided by sound sense, impartial justice, skill and 
experience in applying the rules of evidence and by a 
competent knowledge of prize law.’”” The contempo- 
raries of the court for the most part concurred in that 
estimate: Nathaniel Gorham, speaking in the Consti- 
tutional Convention, said®* that the states nor the state 
courts had ever complained of the Court of Appeals; 
and if Edward Tilghman insisted®® that it had been 
“unpopular in those states which were attached to trial 
by jury,” we must remember that his was the voice of 
Pennsylvania. 

The weakness of the Continental judicial system was 
its want of a coercive sanction, a want inherent in its 
dependence upon state officers for enforcement of the 
decrees of its court—decrees often enough nullifying 
the states’ own judicial acts. If enforcement was re- 
fused the Court was powerless to compel obedience—as 
the Active case, the extreme example of the impotence 
of the Continental government, demonstrates. Other 
instances are to be found in the George and Susanna 
cases. The sloop George, belonging to Jennings and 
others, was captured in the year 1778 by the American 
privateer Additon, Moses Griffin master, Carson and 
others owners. It was libelled in the New Jersey court of 
admiralty and was there condemned, 31 October 1778, 
as lawful prize; on appeal to the Committee of Appeals 
of Congress, Griffin v. The Sloop George, the decree 
was reversed on 23 December and restitution of vessel 
and cargo was ordered, but pending the determination 





judge, speaking for the court. 

55. 2 Dall. 1; id., 19. 

56. Can we doubt that these circumstances contributed to the 
formation of Madison's opinion that “an appeal should lie to some 
national tribunal in all cases to which foreigners, or inhabitants 
of other States, may be parties”? Madison’s Debates and Corre- 
spondence, (1840) II, 714. 

57. In The History of the Supreme Court of the United States, 
(1904) I, 63. 

58. Elliot’s Debates on the Adoption of the Federal Constitution, 
(1845) V, 331-332. 

59. Arguendo in Jennings v. Carson, (U.S. 1807) 4 Cranch 2. 
No doubt there were instances of vagarity in the appellate pro- 
nouncements; see Wiener, Notes on the Rhode Island Admiralty, 
1727-1790, (1933) Harvard Law Review, XLVI, 44, at 63. 
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of the appeal the prize had been sold, and the proceeds 


had been deposited with the state court. By reason, 
presumably, of local feeling, the decree of restitution 
was not enforced, and remained inoperative for many 
years. In May 1790 Jennings exhibited his libel in the 
United States Court for the District of Pennsylvania, 
praying execution of the judgment of the Committee 
of Appeals; thereby launching the case on a course of 
seventeen years’ litigation in the Federal Courts before 
In 1792 the District Judge—Richard 
holding that a 


it was set at rest. 
Peters again—delivered an opinion‘ 
District Court of the United States had jurisdiction of 
prize causes; but in September 1793 he decided that he 


60. Jennings v. Carson, 1 Pet. Adm. 1, Fed. Cas. No. 7,281, 4 
Cranch 4n. The reporter (Richard Peters, jr.) says that some of 
the decrees of the “Court of Appeals” “are not executed to this 
day,” and that suits to carry them into effect had been instituted 
in “several” United States district courts. 

61. Neither the Circuit nor the Supreme Court decision is 





was without power to enforce a decree passed under 
the Continental Congress’ authority, and accordingly 
dismissed the libel. The decree of dismissal, affirmed 
by the Circuit Court only in April 1798, was promptly 
reversed by the Supreme Court at February Term 
1799. Thereafter Judge Peters decreed for the libel. 
lant, 2 April 1802; the Circuit Court reversed®*, 10 May 
1804; ) 
Supreme Court. It was there held, in Jennings v. Cay- 


and for the second time the case reached the 


son®’, decided 11 February 1807, for the respondent, 
Chief Justice Marshall delivering the opinion of the 
court and Justices Livingston, Johnson and Chase also 
sitting. 


(To be concluded in the next issue of the Journa 


reported. The point had been settled, since the entry of the decree 
in the District Court, by the decision in Penhallow et al. v. Doane’s 


Administrators, (U.S. 1795) 3 Dall. 54. 
62. Carson v. Jennings, 1 Wash. C. C. 129, Fed. Cas. No. 2,464 


63. 4 Cranch 2. 


ENGLISH BAR SETS EXAMPLE 
FOR AMERICAN BAR DEFENSE EFFORTS 


T the session of the 


House of Delegates in Chicago, 


on March 2, the members listened to 


afternoon 


a notable and vivid address by Mr. 
Robert G. Storey, of the Texas Bar, | last 
who has lately been in England. Mr. 
Storey gave an account of his obser- 
vations and experiences in embattled 


on the other hand, in times of adver- 
sity, in war, in trial and tribulation, 
their attitude is magnificent, and that 
was the way I found them in England 
November and December. 
“Let me give you just a few illus- 
trations of the 
Reference has been made 


physical 


the Middle Temple Library. It is 


about thirty feet wide and about 


twenty-five feet deep, and it showed 
that there must have been a terrific 


concussion. He said that ‘a land 


mine fell here, and that land mine, 


damage. weighing about two thousand 


today to pounds, in one blast knocked from 


the shelves of this library every one 


Britain, and spoke of many subjects 
of distinctive interest to lawyers. Mr. 
Storey went to England in Novem- 
ber, at his own expense, to observe 
and report as to matters which would 
be helpful to the Association and 
the work of its Committee on Na- 
tional Defense. 

“I have no brief for the 
people,” Mr. 
though I will say some things which 
I think are very commendatory of 
their stand. I believe that Foreign 
Minister Masaryk, of Czechoslova- 
kia, just a few nights ago in Dallas, 
in describing the attitude of the 
British people, stated it better than 


British 


declared Storey, ‘“‘al- 


I have ever heard it described when 
he said, in effect, that in times of 
prosperity, in times of ease when 
everything is going along smoothly, 
it is indeed hard to understand the 


attitude of the British people; but, 


the suffering of the lawyers and the 
damage to the Inns of Court that 
are wrapped up in the tradition of 
our legal heritage. Let me briefly 


describe some of the damage be- 
cause we haven’t been privileged, I 
don’t think, because of censorship 
otherwise, 


and to appreciate the 


extent of that physical damage. 
Damage to the Middle Temple 
Library 


“Our good friend Mr. Sturgess, 
Middle 
Temple in England, was very courte- 


who is Librarian of the 
ous to me through a letter from 
Walter Armstrong; and I visited him 
in his office in the Middle Temple 
Library. He 
order to show me some of the dam- 
age, and immediately directed my 


took me outside, in 


attention to an immense hole in the 


ground at the southeast corner of 


of the fifty thousand volumes. In 
addition to that it tore off one end 
of the building, and,’ he said, ‘for 
five or six months, I, with my staff, 
have been working trying to preserve 
these precious volumes, many of them 
centuries old.’ 

“That 


across the street, 


went laterally 
knocked out 
a whole section of the Temple Build- 


same blast 


and 


and the 
Then 
just across the passageway—some of 
that 
little chapel which serves the Middle 


ings where the solicitors 


barristers have their offices. 


you have seen it beautiful, 
and the Inner Temple was com- 
pletely destroyed by that one land 
mine. Mr. Godson, who is Secretary 
of the General Council from whom 
we heard this morning, has _his 
office in Lincoln’s Inn; and when I 


went into his office, he apologized 
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immediately for its physical ap- 
pearance because it was water-soaked. 
I had been damaged, and the whole 
building had been hit. Then he took 

outside and said, “The two upper 
floors here are untenable because of 
damage from German bombs.’ As 
ou remember, Lincoln’s Inn is ar- 
ranged in a quadrangle form. Practi- 
cally all of the offices had been torn 
away by German bombs, though he 
yinted with pride to No. 13 build 
ing, which is still standing but has 


suffered terrific damage. 


Courtrooms Wrecked by Direct 
Hits of Bombs 


‘Going into the Law Courts Build- 
itself, Sir Norman Birkett, the 
official representative of the British 


no 


Bar at our Indianapolis meeting, 
took me around that building and 
Bench 


blasted 


showed me_ several King’s 


yurtrooms that had been 


away by direct hits of German 


bombs. The House of Commons was 
destroyed by a direct 
And while 
I was extremely low in morale afte 


attack at Pearl 


completely 
hit of a German bomb. 


that unwarranted 
Harbor, I had the privilege of going 
to the House of Commons, in its 
temporary meeting place, and hear- 
ing Mr. Winston Churchill declare 
war upon the Japs, timing it within 
one hour of our own declaration of 
war. 
“What 


effects upon the British Bar and the 


have been some of the 
British legal system in general? In 
the first place, I happen to be in 
terested in legal education, as many 
{ you are. We deplore the fact that 
sur law schools have been decreased 
(o approximately thirty to forty per 
number of 


ent of the forme 


students. There they have a loss of 


ipproximately eighty percent al- 
Norman Birkett said to 
asked 


doing, 


ready. Sir 


me, when about what the 


lawyers were ‘Every able- 
bodied lawyer is rendering some serv- 
ice in this war emergency.’ I had 
watched him try a case. He said, 
‘The barrister who is employed in 
this case never heard of it until last 
night. He is the third barrister who 
has been employed in this case. Our 


men are called to the colors and to 
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ENGLISH BAR SETS EXAMPLE 


various government positions, and,’ 
to use his language, ‘the lawyers help 
out each other the best they can.’ 
For example, he said that he was 
serving on a number of boards hav- 
ing to do with administration of 
matters affecting the wartime effort. 


Effects on British Lawyers 


“How has the war affected the 
lawyers? Matters of form have been 
The 


dinners in the Temples have been 


done away with. traditional 
suspended during the war; and those 
law students who still pursue their 
studies, if they are in the service, 
which most of them are, are per- 
mitted to sign a register and formally 
comply, and thus in the language 
of Sir Norman Birkett, ‘We are try- 
ing to carry on the best we can.’ 

“Courts meet at eleven in the 
morning, and adjourn about three- 
thirty in the afternoon, on account 
of the blackouts. The gentleman 
from California referred to the black- 
out. We in Texas have had a thirty- 
minute blackout. The blackout in 
all of the British Isles starts, at this 
time of the year, at five-thirty in the 
afternoon and ends at eight-thirty 
in the morning. It is total; it is 
complete all over the British Isles 
except in the Irish Free State. Every- 
where else there is a total blackout, 
in homes, in factories, in city and 
country. 

“What are some of the lessons we 
can learn? In the first place, there 
has been total mobilization of man 
power, of woman power, and of 
resources, in Great Britain; and when 
I say ‘total’ I mean just that. In- 
sidious propaganda is going around, 
seeking to divide Great Britain and 
the United States, and saying that 
Great Britain is fighting her battles 
with the soldiers of the colonies. 


England Is Doing Her Part 


“In order to understand whether 
she is doing her part, and before we 
criticize her, let me call this to your 
attention: All of the British Isles, 
including all of the shoreline, all of 
the country and cities, in fact, all of 
it, somewhat as we would say in 
military parlance, is a part of the 


front line of battle. Let me give 





you one illustration. Out in front 
of my hotel was a beautiful park. 
Some of you will recall it in peace 
time. Instead of seeing playful chil- 
dren and couples walking around in 
the sunshine and watching the swans 
and the ducks on the water and all 
of those things that are in parks, to- 
day this is a brief description of 
that park: It is full of sausage 
balloons that go up in the evening 
and remain overnight until the 
morning; anti-aircraft batteries man- 
ned twenty-four hours a day; signs 
reading “This way to the trenches’; 
barbed wire entanglements; anti-tank 
traps; concrete emplacements for de- 
fense. In effect, it is the front line 
of battle, and you repeat that all over 
the British Isles. 


million men to man the defenses of 


It takes about two 


England all the time, and when you 
think of what happened after Dun- 
kerque, may I say, in all sincerity, 
that the British have done pretty well 
to hold their own and that we in 
America ought to be grateful that 
between us and 


they have stood 


Hitler and his gang. (Applause) 


The Evacuation of Dunkerque 

“We here have adopted a motto 
about ‘Remember Pearl Harbor.’ As 
Mr. Quentin Reynolds said the other 
night in Dallas, I think we ought to 
change that and say for the moment, 
‘Forget Pearl Harbor and look to- 
Why do I say that? 
admired the 


ward the future.’ 
In Dunkerque we 
evacuation. Many hundreds of thou- 
sands of those men—brave soldiers 
got out, losing in the process all of 
their mechanized equipment and 
even their small arms, but how did 
they get out? They got out by the 
War Office's dispatching the finest 
brigade in the BEF to go up to 
Calais and stand in the breach 
evacuation and two 
They 


Every hour 


between this 


German panzer divisions. 
fought for three days. 
counted, and the evacuation was 
going on and it was completed, but 
every man in that brigade either 
perished or is today in a German 
prison camp. But the BEF got away! 
The lesson from it is that from that 
time on England has been serious 


(Continued on page 309) 
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A Great and Historic Meeting 


HROUGH the actions unanimously voted by its 

House of Delegates on March 2-3, the American 

Bar Association, and its constituent associations of 
the organized Bar of the whole country, “cleared decks 
for action” in full support of the Nation’s war efforts. 
After receiving the suggestions and counsel of high 
officers of the Government, as well as the recommenda- 
tions of the Association’s own Committees, the House of 
Delegates put together a concrete and comprehensive 
program for “all-out” action, and pledged all of the 
efforts and resources of the Association, including its 
carefully-husbanded surplus, to the whole-hearted carry- 
ing out of this program. There was no holding back. 
The future functioning, and indeed the very existence, 
of the Association were unhesitatingly staked on the 
effectiveness of the efforts of the organized lawyers in 
support of the Nation’s great need. 

Appropriately, the decisions of such significance and 
consequence were made at the largest and most repre- 
sentative mid-year meeting which the House has held 
since it was founded in 1936. The spirit of the meet- 
ing was militant and united, under the leadership of 
President Armstrong, and an earnest purpose to do 
promptly the things which lawyers can and should do to 
help their country was manifest throughout every session. 

This issue of the JourNAL is devoted largely to an 
account of the proceedings of the House, the actions 
taken, and the stirring addresses which marked the 
sessions. These matters are of vast importance to every 
American lawyer; they should be read, in full and with 
care, because they are the “marching orders” for a pro- 
fession which is aroused, organized, and ready to serve. 

This Chicago meeting undoubtedly marks an epoch, 
a new era, in the long and honorable history of the 
American Bar Association. It is the natural climax and 


culmination of the high purposes which led the Asso- 
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ciation to adopt in 1936 its thoroughly representative 
status as well as democratic form of government. The 
Chicago sessions brought to fruition the patriotic plans, 
the preliminary organization, which have been in the mak. 
ing since the National emergency became acute in 1940, 
No other American institution has more capable workers, 
enrolled and eager and trained for leadership, in as many 
communities throughout the land. 

In this proffered test of its capacity to serve the Na- 
tion, the Association should have the enthusiastic and 
complete support and assistance of every lawyer in his 
home community and as a part of the Association’s 
planned and concerted effort. There is much work for 
each and all of us to do. 


The House Offers Specific Remedies for Strikes 


in Wartime Industries 


LTHOUGH so controversial a subject wisely was not 
integrated as a part of the coordinated program of 
the Association for “all-out” assistance to the Na- 

tion’s war effort, the House of Delegates devoted a whole 
session of its Chicago meeting to a deliberative considera- 
tion of specific measures to implement the demand of the 
President of the United States on February 23 for “un- 
interrupted production” to the maximum in all industries 
necessary for the war. Although the House voted hearty 
approbation of “the patriotism and loyalty of the millions 
of American workers—men and women—who have stayed 
faithfully on their jobs in wartime production, and have 
shown themselves to be eager to do their full part in the 
work and the sacrifices of this war”, it was evident that 
an overwhelming majority of the members of the House 
felt deeply on such subjects as strikes in essential plants 
and the feasibility of fighting and winning a world-wide 
war while retaining the psychology of imposing penalties 
on employers for work in excess of forty hours per week. 

Neither the House of Delegates nor its Committee on 
Labor, Employment and Social Security gave way to any 
mood of criticism of public officials, labor organizations 
or employers. The emphasis was placed and kept on 
specific, constructive and remedial measures, without re- 
criminations. The declarations of public officials and 
leaders of labor and capital were taken at their full im- 
port. The public interest and the public right to unin- 
terrupted production were put in first place, as should be. 

In such a spirit the House endeavored to make a 
reasoned contribution to an informed public opinion on 
these vital subjects. Without pride of opinion, its disin- 
terested recommendations were offered for public con- 
sideration and discussion on their merits—not for any 
purpose of fomenting controversy on difficult issues, not 
as a demand on legislative bodies, but as a contribution 
of a consensus of the views and suggestions of experienced 
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EDITORIALS 


lawyers from all parts of the country, as to what measures 
are needed, and are likely to be effectual, in this vital 
field of law, at a time when the lives of millions of our 
young men and even the very existence of our law-gov- 
erned institutions, seem to depend on the taking of 
adequate steps in time. 

Early in March of 1941, the House of Delegates recom- 
mended the immediate creation of a National War Labor 
Board, with powers and duties like those of the tribunal 
with the same title in 1918. That remedial proposal was 
put in effect, only in part, in January of 1942. The pres- 
ent recommendations are in part a renewal of those voted 
in March of last year. The action now taken expresses 
the best judgment of the representative body; it does not 
bind or preclude any member of the Association or the 
House. 

Elsewhere in this issue are published excerpts from the 
report of the Association’s Committee, also the complete 
text of the six recommendations in the form in which 
they were adopted by the House. The narrative of the 
third session of the House contains the animated and in- 
formative discussion which took place as some of the 
recommendations were re-cast, on the floor of the House, 
so as to express more explicitly the emphatic views thereby 
offered for public consideration, at a time when the coun- 
try has hoped for leadership and remedial statesmanship 
in this field. 

Not many days after the action of the House of Dele- 
gates on March 2, there arose many evidences of wide- 
spread popular demand for legislative action on the 
principal subjects outlined by the House of Delegates. 


This notable discussion is now in progress. 


We Carry On! 

AR visits itself not only on the lives of men. If 

these are the bitterest of its ravages, they are 

also, on cold inspection, the least permanent. 
Like the grass we are mowed down and like grass the gen- 
erations of men seed and flourish when the mower passes. 
Indeed the new grass grows faster for the cutting down 
of earlier growth. These and other ugly, heartless facts 
are among the realities an America at war must rub into 
its eyes. 

The cities war destroys, the palaces and churches, even 
forests burned and fertile fields torn by shells and trenches 
are mended or are replaced less rapidly than the ranks 
of humanity. Every valley of Europe swarms with 
men and women who are quite unscarred by the Great 
War which passed one November morning not twenty- 
five years ago, while their houses and churches bear un- 
healed wounds from the days of Napoleon, and the ruin 
left by earlier conquerors looks down from nearby hill- 
tops. For all that, roofs and forests are replaceable. 

Sometimes the institutions and traditions which a long 
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war can cripple or obliterate are the heaviest losses of 
mankind. Long continued battle drains the life of or- 
phanages and colleges. The continuity of men’s hard- 
won traditions also can be broken. Men can forget the 
principles of representative government, and impartial 
trial and merciful justice. The soldier sees little of them 
in his daily life. Conflict soon accustoms us to other 
standards. 

There are in our own country many values, traditions 
and institutions inherited or created long ago and held 
today. We should make inventory of*them. England has 
done so. She is sheltering her books and art, trying to 
keep stone on stone in her abbeys, struggling to main- 
tain the stream of her university life, keeping up the forms 
at least of the battered Inns of Court and the Law Society 
because these seem such fragile treasures. France, crushed 
under foot, does likewise with her own inheritance. 

This Association is not yet sixty-five years old and still 
lives from hand to mouth on yearly dues. Its public serv- 
ices are everywhere visible and acknowledged. Indeed the 
traditions and machinery of American justice were almost 
stagnant until the lawyers by organizing began to assume 
their responsibilities a generation ago. 

Thought such as this has been much in mind among 
the delegates, governors and officers of the Association 
this past year. The American Bar Association is perhaps 
the principal center, in a sense the most notable custodian, 
not only of the usages of national justice, but of many 
governmental traditions of old and tested worth, for the 
lawyers on this continent have played leading roles in our 
public affairs. There would be long paths to re-travel if 
this Association flagged on its journey. 

The plea for support which is implicit in these lines 
means not only the maintenance by all who can of their 
annual dues.. The Association has lost and will continue 
to lose hundreds of its members to the services. The 
older and better established members will suffer, of course, 
on both sides of the balance sheet, but there are among 
them many who can afford to carry a little more of the 
burden which the soldiers and others less secure must 
relinquish. Sustaining membership, calling for dues of 
$25 a year, instead of $8, was this year given dignity and 
recognition along with honorary and life membership. 
The additional payment may be assumed or relinquished 
from year to year merely by notice to the Secretary. 

The Association intends to try to the best of its ability 
to maintain its full momentum in the stress ahead. It is 
determined to carry on, however bare the cupboard, and 
even to undertake added burden through actively doing 
all that lawyers can do in aid of the Nation’s war effort. 
Your Association calls earnestly for the aid of the lawyers 
who can undertake a little more of the load; and it 
proposes to recognize their personal sacrifice, for such it 
is, by special enrollment of -“Sustaining Members.” 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Contracts—Effect and Validity of Contracts Made Under 
Act of Congress, June 15, 1917 

Contracts made pursuant to the Act of Congress of June 15, 
1917, providing for the purchase of ships by the United States 
for war purposes, contained a promise to pay the shipbuilders 
one-half of the amount by which the actual cost of each ship fell 
short of the cost as estimated by the builder. The promise to 
pay one-half of the savings is held to be not severable from the 
promise to pay other stipulated sums. 

The contracts are found to have been entered into without 
fraud, coercion or duress, and the shipbuilder is held entitled 
to recover one-half of the defined savings, in accordance with 
the terms of the contracts, as written. 


United States v. Bethlehem Steel Corp., 86 Adv. Op. 
521; 62 Sup. Ct. Rep. 581; U.S. Law Week 4200 (Nos. 8 
and 9, decided February 16, 1942.) 

The opinion of the Court disposes of two cases aris- 
ing out of a dispute between Bethlehem Shipbuilding 
Corporation and the Government over the amount of 
profits claimed by Bethlehem under thirteen contracts 
for building ships in World War I. 

In No. 8, the Government sued in equity, alleging 
fraudulent inducement, and demanding an account- 
ing for profits in excess of what the Court should find 
to be reasonable. Bethlehem counterclaimed for dam 
ages for breach of contract. 

In No. 9, Bethlehem sued at law for damages fon 
breach of contract, and the Fleet Corporation counter- 
claimed on the grounds advanced by the Government, 
in No. 8. 

Ihe cases were referred jointly to a Master, who rec- 
ommended dismissal of the Government’s bill in No. 8 
and dismissal of the counterclaim for want of jurisdic- 
tion. In No. 9, he recommended judgment for Bethle- 
The District 
Judge declined to allow interest, but otherwise followed 


hem for $5,272,075 with interest at 2% 


the Master's recommendations and gave judgment 
accordingly. The Circuit Court affirmed. 

On certiorari the Supreme Court affirmed, by a divi 
ded bench. Mr. Justice BLack delivered the opinion 
of the majority. 

The contracts were negotiated under an Act of Con- 
gress of June 15, 1917, which gave the President powers, 
among others, (1) to commandeer shipbuilding facili- 
ties; (2) to purchase ships at what he deemed reasonable 
prices, with a provision for subsequent revision by the 
courts if the seller were aggrieved; and (3) to contract 
for the building of ships at prices to be established by 
negotiation. 

Under powers delegated to it by the President, the 
Fleet Corporation adopted the third method of acquir- 
ing ships, and the controversy revolves chiefly around a 
provision of the contracts as to the price payable to 


*Assisted by James L. Homire and Letanp L. ToLMaAn. 
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Bethlehem. It provided that the price “. . . shall be the 
actual cost, plus the definite sum for profit herein. 
after . . . provided for, based upon an estimated bas 
cost to the contractor ... Should the actual cost be less 
than the estimated ... cost... the contractor shall be 
allowed as profit on each vessel in addition to said fixed 
sum for profit . one-half the amount by which such 
actual cost of each vessel falls short of the estimated 
cost. Under this provision a high estimated cost 
would increase the probability of “savings” to be divided 
between the Government and Bethlehem. 

Ihe Government charged Bethlehem with fraud in 
submitting estimated costs, but the Master found to th 
contrary, and upon the Government's acceptance of 
those findings, the case was considered in the Suprenx 
Court as involving no fraud by the contractor in the 
negotiations. 

But the Government contended that even in _ the 
absence of fraud, Bethlehem was entitled to nothing 
under the half-savings clause. 

lo support this, it was argued: (1) that Bethlehem 
was entitled to the benefit of the clause only if by 
special efforts it increased efficiency and brought actual 
(2 


costs below the estimates; or (2) if not, the clause was 


severable and hence unenforceable because without 
consideration. Both of these arguments are rejected as 
insupportable on a sound construction of the contract. 

The Government argued also that if the clause pei 
Bethlehem 


caused, the contracts are invalid, because unconscion 


mits to participate in savings howeve1 
able. This theory of unconscionability was examined 
in relation to two elements alleged to be present in 
making the contracts: (1) duress; and (2) profits grossly 
in excess of customary standards. An examination ol 


the record led to the conclusion that both elements 


were lacking. 
Explaining the contention as to the existence of 
duress, the opinion states: 
The argument by which the petitioner seeks to establish 
that the contracts were made under duress is essentially this 


Germany's submarine warfare made it imperative that 


the government secure the greatest possible number ol 
ships in the shortest possible time; there was a scarcity of 
ships and shipbuilding facilities in the United States 
Bethlehem, the largest shipbuilder in the world, not only 
had shipbuilding facilities available, but also a trained 
organization; at a time when Bethlehem’s facilities and 
trained organization were vital to the prosecution of the 
war, it declined to accept terms proposed by the govern 
ment, but insisted upon prices which some of the govern 
ment’s representatives thought too high; although Congress 
had authorized the Executive to commandeer shipbuild- 
ing facilities if necessary, Bethlehem’s organization was 
also needed and the government was without power to 
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mmpel performance by an unwilling organization; the 
vvernment therefore had to accept contracts on whatever 
rms Bethlehem proposed or, doing without the ships 
hich Bethlehem could produce, run the risk of military 
feat. 

[wo basic propositions underlie this argument: (1) The 
vernment’s representatives involuntarily accepted Beth- 
hem’s terms. (2) The circumstances permitted the gov- 

rnment no other alternative. 

\ review of the record led to the conclusion that 
there was no showing that Bethlehem forced the Gov- 
ernment’s representatives to accept the contracts against 
their will. 

Nor was duress found in the circumstances themselves. 
\s to this aspect of the argument, the Court observes, 
in part: 

We cannot regard the government of the United States 
t war as so powerless that it must seek the organization 
{ a private corporation as a helpless suppliant. The Con- 

stitution grants to Congress power “to raise and support 
\rmies,” “to provide and maintain a Navy,” and to make 

all laws necessary and proper to carfy these powers into 

execution. Under this authority Congress can draft men 

for battle service. Its power to draft business organi- 
zations to support the fighting men who risk their lives 
can be no less. 

In dealing with the claim of excessive profits as an 
element of alleged unconscionability, the Court finds 
it unnecessary to decide the existence, scope and appli- 
cability of the asserted rule that enforcement of a con- 
tract will be denied when the profits provided for are 
grossly in excess of a standard established by common 
practice. While recognizing that the profits (at 22%) 
seemed high, an examination of various governmental 
reports on the subject indicated “that the profits claimed 
here, seen in their commercial environment, cannot be 
onsidered exceptional.” Concluding his remarks on 

question of profits, Mr. Justice BLAck stressed that 
the policy governing this subject is for legislative, not 
judicial, determination, and added: 

Ihe profits claimed here arise under contracts delib- 
erately let by the Fleet Corporation under authority dele- 
rated by the President in accordance with an act of Con- 
sress. Neither Congress nor the President restricted the 
freedom of the Fleet Corporation to grant measures of 
profits common at the time. And the Fleet Corporation’s 
chosen policy was to operate in a field where profits for 
services are demanded and expected. The futility of sub- 

jecting this choice of policy to judicial review is demon- 
coming to this Court as it does more 
the ships were completed. In 


strated by this case, 
than twenty years afte 
any event, we believe the question of whether or not this 
policy was wise is outside our province to decide. Under 
our form of government we do not have the power to 
nullify it, as we believe we should necessarily be doing, 
were we to declare these contracts unenforceable on the 
ground that profits granted under Congressional authority 
were too high. The profits made in these and other con- 
tracts entered into under the same system may justly arouse 
indignation. But indignation based on the notions of 
morality of this or any other court cannot be judicially 
transmuted into a principle of law of greater force than the 
expressed will of Congress. 

Mr. Justice Murpny concurred in the opinion of the 
yurt as it relates to duress, coercion, and the non- 
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serverability of the “bonus for savings” clauses, but 
added a further statement of his views. In this statement 
he emphasizes that he does not wish to be understood as 
expressing approval of arrangements of the type in- 
volved, and stresses the necessity for Congress to be 
alert to prevent excessive war profits. He adds further 
that there was, in his opinion, no establishing of duress 
or coercion, and further that the “bonus for savings’ 
clause was an integral part of the contract, and not a 
severable promise dependent upon an actual increase of 
efficiency by Bethlehem. In conclusion, he says: 

It is understandable that one may be indignant at 
Bethlehem’s claim, but such indignation does not justify 
the distortion of established legal principles to relieve the 
Government of its approval of a hard bargain. It cannot 
be left out of consideration that the Government entered 
into the agreements with full understanding of their terms. 
Surely there is much to be said in favor of the Government's 
standing behind obligations, even though quite onerous, 
which it incurred with knowledge of the circumstances. 
The possibility that the Government may be relieved of 
bargains twenty-four years after agreeing to them is not 
conducive to mutual trust and confidence between citizens 
and their government. 

Mr. Justice DoucLas agreed with the prevailing 
opinion on the point of duress and coercion, and as 
to the conclusion that Bethlehem’s claim should not 
fail because of unconscionable profits. He expresses 
the view, however, that the “bonus savings’ clause 
promise is severable from the promise to pay actual cost 
plus a fixed fee, saying: 

In other words, the whole performance of each contract 
was divided “into two sets of partial performances, each 
part of each set being the agreed exchange for a correspond 
ing part of the set of performances to be rendered by the 
other promisor.” (1) The promise of the Fleet Cor 
poration to pay the actual cost plus the fixed fee was ex- 
changed for Bethlehem’s undertaking to construct the ships. 
(2) The promise of the Fleet Corporation to pay one- 
half the amount by which the actual cost fell short of the 
estimated cost was exchanged for Bethlehem’s promise 
(which is implied) to effect the savings by increasing eth 
ciency. 

This interpretation would require proof and findings 
that the savings resulted from an increase in efficiency 
by Bethlehem. Proof and findings on this subject are 
thought to be inadequate to support the claim. 

Mr. JusTice FRANKFURTER dissented from the judg- 
ment of the Court in an opinion setting forth his views 
at some length. He stresses, among other points, that it 
is misleading to speak of Bethlehem’s profits as only 
22%, because these profits are 22% of “cost” and not 
22% of Bethlehem’s capital investment in the contracts. 

He states that the District Court concurred in the 
proposition that the absence of fraud made the con- 
tracts invulnerable, but that its conclusion is contra- 
dicted by its findings. And the conclusion of the Circuit 
Court of Appeals is also challenged. 

The dissenting opinion also urges that denial of 
recovery to Bethlehem will not outrage familiar princi- 
ples of contract law, but on the contrary that denial of 
recovery would be consistent with the fundamental 
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principle of law that courts will not enforce a bargain 
where one party has unconscionably taken advantage 
of the necessities of the other. In exposition of this view 
he says, in part: 

It is said that familiar principles would be outraged if 
Bethlehem were denied recovery on these contracts. But 
is there any principle which is more familiar or more firmly 
embedded in the history of Anglo-American law than the 
basic doctrine that the courts will not permit themselves 
to be used as instruments of inequity and injustice? Does 
any principle in our law have more universal application 
than the doctrine that courts will not enforce transactions 
in which the relative positions of the parties are such that 
one has unconscionably taken advantage of the necessities 
of the other? 

These principles are not foreign to the law of contracts 
Fraud and physical duress are not the only grounds upon 
which courts refuse to enforce contracts. The law is not so 
primitive that it sanctions every injustice except brut 
force and downright fraud. More specifically, the courts 
generally refuse to lend themselves to the enforcement of 
a “bargain” in which one party has unjustly taken ad- 
vantage of the economic the other. “And 
there is great reason and justice in this rule, for necessitous 
men are not, truly speaking, free men, but, to answer a 
present exigency, will submit to any terms that the crafty 


necessities of 


may impose upon them.” . . . So wrote Lord Chancellor 
Northington in 1761. 
Tue Cnier Justice, Mr. Justict 


Justice Roserts did not participate in the decision. 


JACKSON and Mr. 


The case was argued by Mr. Charles Fahy, Solicitor 
General, for the petitioner, and by Mr. Frederick H. 
Wood for the respondent. 


Constitutional Law—Freedom of Speech—Freedom of 
Worship 

One charged with offensive, derisive and profane speech in a 
public place cannot plead in defense that his profanity and 
abusive language was an expression of religious belief, or justi- 
fied by the constitutional right of free speech. The statute of 
Vermont which forbade language of that sort, does not offend 
against the provisions of the Federal Constitution. 


Chaplinsky v. New Hampshire, 86 Adv. Op. 671; 62 
Sup. Ct. Rep. 766; U. S. Law Week, (No. 255, 
decided March 9, 1942). 


1257. 


Section 2, Chapter 379 of the Public Laws of the 
State of New Hampshire provides as foilows: 

No person shall address any offensive, derisive or an 
noying word to any other person who is lawfully in any 
street or other public place, nor call him by any offensive 
or derisive name, nor make any 
his presence and hearing with intent to deride, offend o1 
annoy him, or to prevent him from pursuing his lawful 
business or occupation. 

Appellant Chaplinsky, a member of the sect known 


noise or exclamation in 


as Jehovah’s Witnesses, was convicted of violating that 
Act. The complaint charged that in a public place, 
near the city hall of Rochester, Vermont, he did un- 
lawfully repeat the words following, addressed to the 
complainant: 

“You are a God damned racketeer”’ and ‘“‘a damned Fascist 
and the whole government of Rochester are Fascists or 
agents of Fascists” the same being offensive, derisive and 
annoying words and names. 

On appeal, there was a trial de novo before a jury, 
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judgment of conviction was affirmed by the Supreme J 
a 


Court of New Hampshire. 
The statute was challenged as invalid under the 


Fourteenth Amendment of the Constitution of the 


in the Superior Court. He was tound guilty, and the] 






United States, in that it placed an unreasonable restraint J 


on freedom of speech and freedom of worship. These 
contentions were overruled, and Chaplinsky appealed 
to the Supreme Court of the United States. 
affirmed the decision of the state supreme court. 
rhe opinion was delivered by Mr. Justice Murpny 
\s to the facts of the case, he said: 
rhere is no substantial dispute over the facts. Chaplin 


sky was distributing the literature of his sect on the street 


of Rochester on a busy Saturday afternoon. Members of 
the local citizenry complained to the City Marshal, Bower 


ing, that Chaplinsky was denouncing all religion as 


“racket.” Bowering told them that Chaplinsky was law 
fully engaged, and then warned Chaplinsky that the 
crowd was getting restless. Some time later a disturbanc 
occurred and the traffic officer on duty at the busy in 
tersection started with Chaplinsky for the police station 
but did not inform him that he was under arrest or that 


he was going to be arrested. On the way they encountered 
Marshal Bowering who had been advised that a 
under way and was therefore hurrying to the scene. Boy 


riot was 


ering repeated his earlier warning to Chaplinsky who then 
addressed to Bowering the words set forth in the complaint 

Chaplinsky’s version of the affair was slightly different 
He testified that met asked him 
to arrest the ones responsible for the disturbance. In reply 


when he Bowering, he 


Bowering cursed him and told him to come along. Ap 
pellant admitted that he said the words charged in the 
complaint with the exception of the name of the Deity 
In defense, before the Superior Court of Vermont, 
Chaplinsky offered to prove by material testimony that 
his mission was “to preach the true facts of the Bible.’ 
That 
approved by the state supreme court which held that 


evidence was excluded and its exclusion was 


neither provocation nor the truth of the utterance would 
constitute a defense to the charge of violating the above 
quoted Statute. 
With regard to the admissibility of the tendered 
evidence, Mr. Justice Murpuy says: 
It is now clear that “Freedom of speech and freedom ol 
the press, which are protected by the First Amendment 
from infringement by Congress, are among the fundamental 


} 


personal rights and liberties which are protected by the 


Fourteenth Amendment from invasion by state action 
. . . Freedom of worship is similarly sheltered. 
Mr. Justice Murpny calls attention to the fact that 


the spoken, and not the written word is involved, and 
that it is difficult to believe that the cursing of a public 
officer is the exercise of religion in any sense of the 
term, but it is said that even if the activities of the 
appellant which preceded the incident could be viewed 
as religious in character, they would not cloak him with 
immunity from the legal consequences for concom 
mittant acts in violation of a valid criminal statute. Thi 
learned Justice then turned to an examination of the 
statute itself and said: 


Allowing the broadest scope to the language and pur- 


pose of the Fourteenth Amendment, it is well understood 
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the right of free speech is not absolute at all times 
{1 under all circumstances. There are certain well-de- 
d and narrowly limited classes of speech, the preven- 
n and punishment of which has never been thought to 
se any Constitutional problem. These include the lewd 
d obscene, the profane, the libelous, and the insulting 
“fighting” words—those which by their very utterance 
ict injury or tend to incite an immediate breach of 
peace. It has been well observed that such utterances 
no essential part of any 
is a step to truth that any benefit 
ym them is clearly outweighed by 
social interest “Resort to 
ithets or personal abuse is not In any proper sense com- 


exposition of ideas, and are 
such slight social value 
t may be derived fr 
in order and morality. 


nication of information or opinion safeguarded by the 
Constitution, and its punishment as a criminal act would 
se no question under that instrument. 


Of the provisions of the statute in question, Mr. 


IcE MuRPHY says 

Che state statute here challenged comes to us authorita 
ely construed by the highest court of New Hampshire. 
has two provisions—the first relates to words or names 
1 public place the second refers 
court said: “The two 


lressed to another in 
noises and exclamations. The 
ovisions are distinct. One may stand separately from 


other. Assuming, without holding, that the second 


ere unconstitutional, the first could stand if constitution- 
We accept that construction of severability and limit 

ir consideration to the first provision of the statute. 
(he earlier decisions of the state court were reviewed, 
Mr. Justice Murpny, 


The English language has a number of words and 


continuing, says: 


‘pressions which by general consent are ‘fighting words’ 


hen said without the disarming smile . Such words, 
; ordinary men know, are likely to cause a fight. So are 
hreatening, profane or obscene revilings. Derisive and 
innoying words can be taken as coming within the purview 
the statute as heretofore interpreted only when they 
ve this characteristic of plainly tending to excite the 
ddressee to a breach of the peace. The statute, as 
than prohibit the face-to-face 
rds plainly likely to cause a breach of the peace by 
he addressee, words whose speaking constitute a breach 
the peace by the speaker—including ‘classical fighting 


ords’, words in current use less ‘classical’ but equally 


ynstrued, does no more 


kely to cause violence, and other disorderly words, in- 


uding profanity, obscenity and threats.” 
We are unable to say 
thus construed contravenes the Constitutional right of 


that the limited scope of the statute 


ree expression. It is a statute narrowly drawn and limited to 
fine and punish specific conduct lying within the domain 
{ state power, the use in a public place of words likely to 


cause a breach of the peace 


Passing from freedom of religion to freedom of 


ech, Mr. Justice Murpny in conclusion says: 


Nor can we say that the application of the statute to the 
icts disclosed by the record substantially or unreason 
bly impinges upon the privilege of free speech. Argu- 
nent is unnecessary to demonstrate that the appellations 

“damn Fascist” are epithets likely 
e person to retaliation, and thereby 


damn racketeer” and 
o provoke the averag 
cause a breach of the peace. 

rhe refusal of the state court to admit evidence of provo- 
ition and evidence bearing on the truth or falsity of 
the utterances is open to no Constitutional objection 
Whether the facts sought to be proved by such evidence con 


titute a defense to the charge or may be shown in mitiga 
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tion are questions for the state court to determine. Our 
function is fulfilled by a determination that the challenged 
statute, on its face and as applied, does not contravene the 
Fourteenth Amendment. 

The case was argued by Mr. Hayden C. Covington 
for appellant and by Mr. Frank R. Kenison, Attorney 
General of New Hampshire, for appellee. 


Bills and Notes—Federal Deposit Insurance Corporation 
—Law Governing Suits by Corporation 


In a case not involving the diversity of citizenship jurisdiction 
of the federal district courts, brought by the Federal Deposit 
Insurance Corporation to collect a note, the liability of the de- 
fendant involves decision of a federal and not a state question, 
even though no offense against a federal statute was committed, 
and no federal statute expressly governs civil liability, if there 
is a federal policy evidenced by Act of Congress, which indicates 
the correct decision. 

The federal policy evidenced by the provisions of the Federal 
Reserve Act which impose criminal penalties upon persons mak- 
ing knowingly false statements or over-valuing securities for the 
purpose of influencing the granting to them of federal deposit 
insurance, prevents the accommodation maker of a note from 
setting up the defense of no consideration, if the note was given 
with the understanding that it should not be enforced, and with 
the design of deceiving creditors or bank examiners, or of tend- 
ing to have that effect. 


D’Oench, Duhme & Co., Inc. v. Federal Deposit In- 
surance Corp. 86 Adv. Op. 642; 62 Sup. Ct. Rep. 676; 
U.S. Law Week 4223. (No. 206, decided March 2, 1942.) 

Certiorari was granted here to review lower federal 
court decisions holding that in a suit in the District 
Court in Missouri by the Federal Deposit Insurance 
Corporation against the Missouri accommodation maker 
of a promissory note turned over to it by an Illinois 
bank which it had insured, as part of the assets of the 
bank at ‘he time the insurance was given, the maker may 
not assert the defense of lack of consideration on the 
ground that the note was a sham, knowingly given to 
enable the bank to conceal the worthlessness of certain 
bonds which it had bought from the maker. 

The main point in controversy revolved around the 
question of what law governed the dispute. The 
original note was signed in St. Louis, Missouri, pay- 
able there, and was delivered to the payee in Illinois; 
renewal notes were dated in Illinois and payable there. 
The district court held that Illinois law applied and 
that the maker was liable, the circuit court applied 
“general law” to determine that the note was an 
Illinois rather than a Missouri contract, and decided that 
under Illinois law, the insurance corporation was in 
the status of a holder in due course, and might recover. 

In the Supreme Court, the maker contended that a 
federal court in Missouri must apply the conflict of law 
rules of Missouri; that in Missouri, when, as _ here, 
Illinois law is not proved, a Missouri state court must 
find Illinois law from Missouri decisions, by presuming 
Illinois law to be the same as that of Missouri, and 
that the federal court must do the same. 

The opinion of the Supreme Court by Mr. JusTICE 
Douctas holds that the maker is liable and that his 
liability is determined by federal, not state law. 

Sec. 12B(s) of the Federal Reserve Act, 12 U. S. C. § 

264 (s) provides that “Whoever, for the purpose of obtain 
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ing any loan from the Corporation . . . or for the purpose 
of influencing in any way the action of the Corporation 
under this section, makes any statement, knowing it to be 
false, or wilfully over-values any security, shall be punished 
by a fine of not more than $5,000, or by imprisonment for 
not more than two years, or both.”’ Subdivision (y) of the 
same section provided, at the time respondent insured the 
selleville bank, that such a state bank “‘with the approval 
of the authority having supervision” of the bank and on 
to respondent “by such authority” that 


“certification’ 
the bank “is in solvent condition” shall “after examination 
by, and with the approval of” the respondent be entitled 
to .nsurance. 

These provisions reveal a federal policy to protect 
respondent and the public funds which it administers 
against misrepresentations as to the securities or other 
assets in the portfolios of the banks which respondent in- 
sures or to which it makes loans. If petitioner and the 
bank had arranged to use the note for the express pur 
pose of deceiving respondent on insurance of the bank 
or on the making of the loan, the case would be on all 
fours with Deitrick v. Greaney, 309 U.S. 190. In that case 
the defendant for the purpose of concealing a national 
bank’s acquisition of its own stock had the shares held by 
a straw man and executed a note to the bank, it being 
agreed that the shares were to be held for the bank and 
that he was not to be liable on the note. We held as 
a matter of federal law, based on the policy of the Na- 
tional Banking Act to prevent the impairment of a bank’s 
capital resources by prohibiting such acquisitions, that the 
defendant could not rely on his own wrongful act to de 
feat the obligation of the note as against the receiver of 
the bank. The defendant's act was itself a violation of 
the statute. . . . But the reach of the rule which prevents 
an accommodation maker of a note from setting up the 
defense of no consideration against a bank or its receiver 
or creditors is not delimited to those instances where he 
has committed a statutory offense. As indicated by the 
cases cited in the Deitrick case .. . an accommodation maker 
is not allowed that defense as against the receiver of the 
bank and its creditors, or at times even as against the bank 
itself, where his act contravenes a general policy to protect 
the institution of banking from such secret agreements. 

>. . = 

Furthermore, the fact that creditors may not have been 
deceived or specifically injured is irrelevant. As we held 
in the Deitrick case ... it is the “evil tendency” of the 
acts to contravene the policy governing banking transac 
tions which lies at the root of the rule 

Those principles are applicable here because of the 

federal policy evidenced in this Act to protect respondent, 
a federal corporation, from misrepresentations made to 
induce or influence the action of respondent, including 
misstatements as to the genuineness or integrity of securities 
in the portfolios of banks which it insures or to which 
it makes loans. Those principles call for an affirmance of 
the judgment below. 
The opinion then examines the contention that the 
maker did not know when it executed the note that the 
Insurance Corporation would be deceived since the 
Act creating the corporation was not passed until later. 
\s to this the opinion observes: 

But the permission which it gave the bank to carry the 
note as a real asset was a continuing one and not revoked. 
That permission must be presumed to have included au- 
thority for the bank to treat the note as genuine for pur 
poses of examination at the hands of the public authori 
ties as well as for its general banking activities. 
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Though petitioner was not a participant in this par- 
ticular transaction and, so far as appears, was ignorant 
of it, nevertheless it was responsible for the creation of 
the false status of the note in the hands of the bank. | 
therefore cannot be heard to assert that the federal policy 
to protect respondent against such fraudulent practices 
should not bar its defense to the note. Criminal penal- 
ties are no more the sole sanctions of the federal policy 
expressed in this Act than were the criminal penalties 
imposed on the agreement in the Deitrick case. If the 
secret agreement were allowed as a defense in this case 
the maker of the note would be enabled to defeat the 
purpose of the statute by taking advantage of an 
disclosed and fraudulent arrangement which the statute 
condemns and which the maker of the note made possible 
Ihe federal policy under this Act of protecting respondent 
in its various functions against such arrangements is no 
less clear or emphatic than the federal policy of outlawing 
purchases by a bank of its own stock involved in the 
Deitrick case. 

Mr. Justice FRANKFURTER, joined by Mr. Cuter 
Justice Stone, delivered a separate concurring opinion 
in which they concluded that the Insurance Corpora- 
tion was entitled to recover whatever law was deemed 
controlling: 

If Illinois law governs, respondent is admittedly entitled 
to recover as a holder in due course. If Missouri law 
governs, petitioner is estopped to assert the defenses on 
which it now relies. Whether the case is governed by the 
law of one state or the other, or by “federal common law’ 
drawn here from one state or the other, the result is the 
same. 

Chis opinion does not agree with the majority opinion 
that estoppel is created by federal statute under Deitrich 
vw. Greaney, supra: 

that case rested on a plain violation of an explicit 
provision of a federal statute in force at the time of its 
occurrence. This is not true here. An accommodation note 
deposited in a bank before an act of Congress is on the 
books can hardly become a violation of the act after it is 
passed merely because the note remains in the bank. On 
cannot violate a statute before it comes into being. In 
sofar as the statute may apply to arrangements whereby th 

Federal Deposit Insurance Corporation might have been 

misled to its detriment into insuring an insolvent bank 

the record is barren of any indication that the $5,000 note 
in question had any relation to the bank’s solvency or to 
the Corporation’s undertaking as an insurer. 


. 7 * 

Of course the policy expressed by the Federal Deposit 
Insurance Act might be violated, as the National Bank Act 
was violated in the Deitrick case, wholly apart from any 
question of estoppel or proof of loss to the Corporation 
Our difficulty is that the statute cannot be stretched to fit 
this case. And it seems unnecessary to force such a result 
when a solution according to settled doctrines is available 
Mr. Justice JACKSON also filed a separate concurrence. 

His opinion is based upon the theory that a mort 
definite answer to the question whether federal or state 
law governs than is given in either the majority opinion 
or in the concurring opinion of Mr. Justice FRANK- 
FURTER is required. From this point of view, he discusses 
the Rules of Decision Act and the cases of Erie R. R. Co 
v. Tompkins, 304 U. S. 64, and Klaxon Co. v. Stente 

Electric Mfg. Co., 313 U. S. 487. Explaining the problem 


from this viewpoint, he proceeds: 
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The Rules of Decision Act provides that “the laws of 
several states, except where the Constitution, treaties 
statutes of the United States shall otherwise require 
yr provide, shall be regarded as rules of decision in trials 

common law in the courts of the United States in cases 
where they apply.” Whether “laws of the several states” 

so used included non-statutory law embodied in judi- 

il decisions of state courts was long a subject of con- 

wversy. After acting for half a century on the belief 
that it did, the Court in Swift v. Tyson, 16 Pet. 1, de- 

ded that it did not. Almost a century later that decision 

th its numerous and sorry progeny was overruled, and 
he Court answered that it did. Erie v. Tompkins, supra. 

later held that state decisions on conflicts of laws were 

so binding on the federal courts. Klaxon v. Stentor, supra, 
Thus, the Rules of Decision Act as now interpreted re- 
quires federal courts to use state law whether declared by 
ie legislature or by the courts as rules of decision “in 

ses where they apply,” except where federal law “shall 
wherwise require or provide.” These recent cases, like 
Swift v. Tyson which evoked them, dealt only with the very 
pecial problems arising in diversity cases, where federal 
irisdiction exists to provide nonresident parties an op- 
onal forum of assured impartiality. The Court has not 
xtended the doctrine of Erie v. Tompkins beyond diversity 
ises, 

[his case is not entertained by the federal courts because 
f diversity of citizenship. It is here because a federal 
gency brings the action, and the law of its being provides, 

ith exceptions not important here, that: “All suits of 

civil nature at common law or in equity to which 
the Corporation shall be a party shall be deemed to 
rise under the laws of the United States: ...” That 
his provision is not merely jurisdictional is suggested by 
the presence in the same section of the Act of the separate 
provision that the Corporation may sue and be sued 
in any court of law or equity, state or federal.” 

\lthough by Congressional command this case is to be 
leemed one arising under the laws of the United States, 
10 federal statute purports to define the Corporation’s 
rights as a holder of the note in suit or the liability of the 
maker thereof. There arises, therefore, the question 

hether in deciding the case we are bound to apply the 
law of some particular state or whether, to put it bluntly, 

may make our own law from materials found in com- 
on-law sources 
Mr. Justice JAcKson then refers to the statement 
Mr. Justice Branpets in Erie v. Thompkins, supra, 
t “there is no federal general common law,” pointing 
his understanding that this means only that federal 
urts may not apply their own notions of the common 
at variance with applicable state decisions except 
hen the Constitution, treaties, or statutes of the United 


States so require ol provide. 


Were we bereft of the common law, our federal system 
would be impotent. This follows from the recognized 
utility of attempting all-complete statutory codes, and is 
ipparent from the terms of the Constitution itself. 


* * * 


Other recognitions of our common-law powers abound 
n the Constitution 

\ federal court sitting in a non-diversity case such as 
is does not sit as a local tribunal. In some cases it may 
ee fit for special reasons to give the law of a particular 
state highly persuasive or even controlling effect, but in 


the last analysis its decision turns upon the law of the 
United States, not that of any state. Federal law is no 
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judicial chameleon, changing complexion to match that 
of each state wherein lawsuits happen to be commenced 
because of the accidents of service of process and of the 
application of the venue statutes. It is found in the 
federal Constitution, statutes, or common law. Federal 
common law implements the federal Constitution and 
statutes, and is conditioned by them. Within these limits, 
federal courts are free to apply the traditional common- 
law technique of decision and to draw upon all the sources 
of the common law in cases such as the present. 

Applying these principles to the case under consider- 
ation, Mr. Justice JACKSON concludes: 

Under the Act the Corporation has a dual relation of 
creditor or potential creditor and of supervising authority 
toward insured banks. The immunity of such a corpora- 
tion from schemes concocted by the cooperative deceit of 
bank officers and customers is not a question to be an- 
swered from considerations of geography. That a partic- 
ular state happened to have the greatest connection in 
the conflict of laws sense with the making of the note 
involved or that the subsequent conduct happened to be 
chiefly centered there is not enough to make us subservient 
to the legislative policy or the judicial views of that state. 

I concur in the Court’s holding because I think that 
the defense asserted is nowhere admissible against the 
Corporation and that we need not go to the law of any 
particular state as our authority for so holding. 


Mr. Justice Roserts did not participate. 

The case was argued by Mr. John W. Giesecke and 
Mr. Harold C. Ackert for petitioner and by Mr. Assistant 
Attorney General Shea for the respondent. 


Labor—Anti-racketeering Act—Scope of Exception Con- 
cerning Payment of Wages by Bona Fide Employer to 
Bona Fide Employee 

Members of a labor union who agree that by the use or at- 
tempted or threatened use of force, violence, or coercion, they 
will tender their services in good faith to an employer and work 
if he accepts their offer, but further agree that the protection of 
their trade union interests requires that the employer should pay 
an amount equivalent to the prevailing union wage even if he 
rejects their proffered services, are not guilty of a conspiracy 
to violate the Federal Anti-racketeering Act, since they fall within 
the specific exceptions in the Act which were designed to leave 
unaffected the ordinary activities of labor unions. 


United States of America v. Local 807 of Internation- 
al Brotherhood, etc., 86 Adv. Op. 574; 62 Sup. Ct. Rep. 
642; U. S. Law Week 4217. (Nos. 131-132 decided March 
2, 1942.) 

Certiorari was granted here to review judgments 
convicting Local 807 of the International Brotherhood 
of Teamsters, and 26 individuals of conspiracy to violate 
Sections 2(a), (b) and (c) of the Anti-racketeering 
Act of June 18, 1934. The evidence at the trial showed 
that the union was composed of almost all motor truck 
drivers and helpers in New York City. It also showed 
that much of the merchandise coming to New York 
from neighboring states was transported on trucks 
manned by drivers who did not reside in New York, 
and were not members of the local union. The evidence 
showed that the union members, or some of them, lay 
in wait for trucks passing from New Jersey to New 
York, forced their way into the trucks, and by beating, 
or threats of beating the drivers, procured payments 
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from the drivers or their employers of a sum of money 
for each truck in an amount that was equal to a union 
wage scale for a day’s work. There was proof that in 
some cases the out-of-state driver was compelled to drive 
the truck to a point close to the city limits and there 
turn it over to one or more of the defendants who would 
drive it to its destination in New York City, unload it, 
and reload it for the return trip, and return it to the 
out-of-state driver. In other cases, the money was 
obtained but the owners or drivers rejected offers of the 
defendants to do or help with the driving or unloading. 
In several cases it appeared that the defendants either 
failed to offer to work or refused to work for the money 
paid them, even when they were asked to do so. 

On this state of the record, the question presented to 
the Court was whether the trial judge had correctly 
instructed the jury as to the scope of the exception in 
Section 2(a) of the Anti-racketeering Act which exempts 
from punishment any person who “obtains or attempts 
to obtain by the use or attempt to use or threat to use 
force, violence, or coercion . . . the payment of wages by 
a bona fide employer to a bona fide employee.” 

The opinion of the Court by Mr. Justice Byrnes 
concludes that the instruction as given by the trial 
judge, which adopted the view that the test of whether 
the exception applies or not, is whether the employer's 
intention in making the payment was to buy protection 
and not to buy service, even though the defendant may 
intend to perform the service or may actually perform it, 
is erroneous. It concludes that the correct instruction as 
to whether the defendant is protected by the exception 
relative to the payment of wages by a bona fide employer 
to a bona fide employee, requires a showing by the 
prosecution that it was the object of the conspiracy to 
obtain money without rendering adequate service there- 
for. 

The opinion first examines the legislative history to 
the Act pointing out that it was designated to prevent 
“racketeering” in the United States, and that in the 
course of its progress through Congress it was amended 
after conference with leaders of labor organizations for 
the purpose of eliminating from its scope the “‘bona fide 
activities of employers and employees.” The opinion 
states that it is against this background that the words 
“wages” “bona fide employer’ and “bona fide em- 
ployee” appearing in the exception to the Act must be 
interpreted. The opinion then examines the contention 
that the exception applies only to a defendant who has 
enjoyed the status of a bona fide employee prior to the 
time at which he obtains or attempts to obtain the pay- 
ment of money by the truck owner. This is rejected 
because almost always “the crux of a labor dispute is 
who shall get the job” and to exclude all such disputes 
would do violence to the intention of Congress, and 
that the exception is so worded as to negative such a 
construction. 

The opinion then examines and rejects the contention 
of the Government that the test of applicability of the 
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exception is whether money was paid for labor or for 
protection. It is pointed out in this connection that 
to apply this test would be to have guilt or innocence 
depend upon the state of mind of the employer, rathe 
than the defendant. 

The opinion then examines the question whether on 
agreements to tender services and work if the offer is 
accepted, but to demand money even if the offer to 
work is rejected, is a conspiracy to violate the Act. In 
answering this question in the negative the opinion 
states: 

We think that such an agreement is covered by the 
exception. The term “wages”, “bona fide employee”, a 
“bona fide employer” are susceptible of more than one 
meaning, and the background and legislative history of 
this Act require that they be broadly defined. We have 
expressed our belief that Congress intended to leave un 
affected the ordinary activities of labor unions. The pro 
viso in § 6 safeguarding “the rights of bona-fide labor 
organizations in lawfully carrying out the legitimate ob 
jects thereof” although obscure indeed, strengthens us 
somewhat in that opinion. The test must therefore be 
whether the particular activity was among or is akin to 
labor union activities with which Congress must be taken 
to have been familiar when this measure was enacted 
Accepting payments even where services are refused is 
such an activity It is not our province either to ap 
prove or disapprove such tactics. But we do believe that 
they are not “the activities of predatory criminal gangs of 
the Kelly and Dillinger types” at which the Act was 
aimed, and that on the contrary they are among those 
practices of labor unions which were intended to remain 
beyond its ban. 

This does not mean that such activities are beyond the 
reach of federal legislative control. Nor does it mean that 
they need go unpunished. The power of state and local 
authorities to punish acts of violence is beyond question 
it is not diminished or affected by the circumstance that 
the violence may be the outgrowth of a labor dispute. The 
use of violence disclosed by this record is plainly subject to 
the ordinary criminal law. 

The opinion then examines instructions given by the 
trial court, which it considers erroneous, and_thos« 
requested by the defendant and erroneously denied by 
the court and concludes that since these go to the heart 
of the case, the judgment of conviction must be reversed 

Mr. Cuter Justice Stone filed a dissenting opinion, 
stating his conclusion that the convictions should be 
affirmed, subject only to an examination of the suff 
ciency of the evidence as to some of the defendants and 
to consideration of whether the union itself is a “person” 
within the meaning of the statute. The dissent points 
out that the record is replete with evidence from which 
the jury might conclude that there was a conspiracy 
to compel by force and violence the drivers or thei! 
employers to pay money to the defendants in order to 
purchase immunity from violence and for no othe! 
reason. It then proceeds as follows: 

I can only conclude that such conduct accompanied by 
such a purpose constitutes a violation of the statute even 
though the defendants stood ready to unload the trucks 
in the event that they were hired to do so. Unless the 


language of the statute is to be disregarded, one who has 
rejected the proffered service and pays money only in orde: 
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o purchase immunity trom violence is not a bona fide 
employer and is not paying the extorted money as wages. 
Che character of what the drivers or owners did and in- 
tended to do—pay money to avoid a beating—was not 
iltered by the willingness of the payee to accept as wages 
for services rendered what he in fact intentionally exacted 
from the driver or owner as the purchase price of immunity 
from assault, and what he intended so to exact whether 
the proffered services were accepted or not. It is no answer 
to say that the guilt of a defendant is personal and can- 
not be made to depend upon the acts and intention of an- 
other. Such an answer if valid would render common law 
robbery an innocent pastime. For there can be no rob- 
bery unless the purpose of the victim in handing over the 
money is to avoid force. Precisely as under the present 
statute, the robber’s use of force and its intended effect 
on the victim are essential elements of the crime both of 
which the prosecutor must prove. Under this statute when 
both are present the crime is complete, irrespective of other 
motives which may actuate the offender, if he is also 
aware, as we must take it the jury found, that the money 
is not in fact paid as wages by a bona fide employer. It 
is a contradiction in terms to say that the payment of 
money forcibly extorted by a payee who is in any case a 
lawbreaker, and paid only to secure immunity from vio- 
lence, without establishment of an employment relation- 
ship or the rendering of services, is a good faith payment 
or receipt of wages. 

From this THe Cuier Justice concludes that all the 
lefendants who conspired to compel payments by force 
ind violence, regardless of the willingness of the 
victims to accept them as employees, were rightly con- 
victed, and there was no error in the instructions given 
the jury. 

Mr. Justice Roperts and Mr. Justice JACKson did 
not participate. 

The case was argued by Mr. Assistant Attorney 
General Arnold for the United States and by Mr. Louis 
8. Boudin for Local 807 and submitted by Mr. John 
D. C. Murray for William Campbell. 


Full Faith and Credit—Probate Proceedings— 
Conflicting Holdings as to Domicile 


A judgment of a Georgia court that a decedent died domiciled 
in Georgia does not conclusively establish the right of the 
Georgia executors to title to personal property of the decedent 
located in Delaware, whose courts have found that the decedent 
died while domiciled in New York, and are willing to surrender 
the property in Delaware to an administrator appointed in New 
York, the latter not having been party to the Georgia probate 
proceedings or represented therein. 


Riley v. New York Trust Co., 86 Adv. Op. 551; 62 
Sup. Ct. Rep. 608; U. S. Law Week, 4197. (No. 81, 
decided February 16, 1942.) 

This case involves a question as to the effect of 
probate proceedings in Georgia in relation to probate 
proceedings in New York State. The case arose on a 
bill of interpleader filed by Coca-Cola International 
Corporation in a Delaware court to determine con- 
flicting claims to certain shares of its stock. The shares 
were claimed by executors in the Georgia proceedings 
and also by the New York administrator c.t.a. 

The Georgia probate proceedings were had on per- 
sonal service to all beneficiaries and heirs at law of the 
‘estatrix, including her husband, being all parties en- 
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titled under Georgia law to be heard. The New York ad- 
ministrator C.t.a. was not a party. The Georgia probate 
record includes a finding that the testatrix was domi- 
ciled in Georgia. 

On this showing, the petitioners, Georgia executors, 
claimed the stock in the interpleader proceeding in 
Delaware, where by reason of the incorporation of the 
corporation the stock is treated as having its situs. 

The respondent contended that the testatrix was 
domiciled in New York, denied that she was domiciled 
in Georgia and alleged the existence of New York 
creditors and claims for taxes in New York and set up 
its appointment as administrator c.t.a. The New York 
proceedings were instituted by publication or sub- 
stituted service of citation in Georgia as to all heirs 
and beneficiaries except the husband, who was an 
actual party. None of the Georgia beneficiaries or heirs 
appeared in New York. 

The Supreme Court of Delaware, reversing a lower 
court, held that the decedent died domiciled in New 
York, and denied the petitioners’ contention that the 
full faith and credit clause required that the stock be 
awarded the Georgia executors. Issuance of the stock 
was directed to the respondent, New York adiministratoi 
C.t.a. 

On certiorari, the Supreme Court affirmed in an 
opinion by Mr. Justice Reep. The question at issue is 
thus stated in the opinion: 

The question we are to decide is whether this Georgia 
judgment on domicile conclusively establishes the right of 
the Georgia executors to demand delivery to them of 
personal assets of their testatrix which another state is 
willing to surrender to the domiciliary personal represen- 
tative when another representative, appointed by a third 
state, asserts a similar domiciliary right. For the purpose 
of this review the conclusion of Delaware that the testatrix 
was in fact domiciled in New York is accepted. The answer 
to the question lies in the extent to which Article IV, Sec- 
tion 1, of the Constitution, as made applicable by R. S. 
Section 905, nevertheless controls Delaware's action. 

As to the effect of the full faith and credit clause. 
Mr. Justice REED says: 

This clause of the Constitution brings to our Union a 
useful means for ending litigation. Matters once decided 
between adverse parties in any state or territory are at 
rest. Were it not for this full faith and credit provision, so 
far as the Constitution controls the matter, adversaries 
could wage again their legal battles whenever they met 
in other jurisdictions. Each state could control its own 
courts but itself could not project the effect of its decisions 
beyond its own boundaries. . . . That clause compels that 
controversies be stilled so that where a state court has 
jurisdiction of the parties and subject matter, its judgment 
controls in other states to the same extent as it does in the 
state where rendered. . . . This is true even though the 
cause of action merged in the judgment could not have 
been enforced in the state wherein the enforcement of the 
judgment is sought. . . . By the Constitutional provision for 
full faith and credit, the local doctrines of res judicata, 
speaking generally, become a part of national jurispru- 
dence, and therefore federal questions cognizable here. 
The Constitution does not require, . . . nor does Dela- 

ware provide that the judgments of Georgia have the lorce 
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of those of her own courts. A suit in Delaware must precede 
any local remedy on the Georgia judgment. Subject to 
the Constitutional requirements, Delaware’s decisions are 
based on Delaware jurisprudence. Her sovereignty deter- 
mines personal and property rights within her territory. 
Subject to Constitutional limitations, it was her prerogative 
to distribute the property located in Delaware or to direct 
its transmission to the domiciliary representative of the 
deceased. . . . The full faith and credit clause allows 
Delaware in disposing of local assets to determine the 
question of domicile anew for any interested party who is 
not bound by participation in the Georgia proceeding. 
It must be admitted that this reexamination may 
result in conflicting decisions upon domicile, but that is 
an inevitable consequence of the existing federal system 
which endows its citizens with the freedom to choose the 
state or states within which they desire to carry on business, 
enjoy their leisure or establish their residences. ... But 
while allowing Delaware to determine domicile for itself, 
where any interested party is not bound by the Georgia 
proceedings, the full faith and credit clause and R. S. Sec- 
tion 905, . . . do require that Delaware shall give Georgia 
judgments such faith and credit “as they have by law or 
usage” in Georgia. 
Recognizing that the Georgia judgment must receive 
in Delaware the same effect that it would have in 
Georgia, it is noted, nevertheless, that that requirement 
does not give it extra-territorial effect. As to the effect 
of the Georgia probate judgment in rem as distinguished 
from its effect in personam, Mr. JusTICE REED says: 


While the Georgia judgment is to have the same faith 
and credit in Delaware as it does in Georgia, that require- 
ment does not give the Georgia judgment extra-territorial 
effect upon assets in other states. So far as the assets in 
Georgia are concerned the Georgia judgment of probate is 
in rem; so far as it affects personalty beyond the state, it 
is in personam and can bind only parties thereto or their 
privies. This is the result of the ruling in Baker vy. Baker, 
Eccles & Co., 242 U. S. 394, 400. Phrased somewhat differ- 
ently, if the effect of a probate decree in Georgia in per- 
sonam was to bar a stranger to the decree from later 
asserting his rights, such a holding would deny procedural 


due process. 
* > > 


Georgia and New York might each assert its right to 
administer the estates of its domiciliaries to protect its 
sovereign interests and Delaware was free to decide for 
itself which claimant is entitled to receive the portion of 
Mrs. Hungerford’s personalty within Delaware’s borders. 
‘THe Cuter Justice concurred on the sole ground that 

the New York administrator was not bound by the 
Georgia judgment, because he was not a party to those 
proceedings and not represented by any of those who 
were parties. 

Mr. JusTICE FRANKFURTER and Mr. JusTICE JACKSON 
concurred with the Cuier Justice. 

The case was argued by Mr. Dan MacDougald for the 
petitioners, and by Mr. Marion Smith for the respond- 
ents and by Mr. Mortimer M. Kassell for the Tax Com- 
mission of the State of New York as amicus curiae by 
special leave of Court. 

Interstate Commerce Act—Certificates Permitting 

Abandonment of Railroad Lines 


In determining whether a certificate of convenience and 
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necessity should issue, under Sections 1(18)-1(20) of the Inter- 
state Commerce Act, permitting abandonment of a line of rail- 
road, the Interstate Commerce Commission in considering whether 
a condition requiring substituted service should be attached, may 
consider the cost involved in constructing a substitute line, 
notwithstanding that that cost may not fall on the carrier but 
on the Government as part of the cost of a federal flood control 


project. 

Purcell v. U. 8S. 86 Adv. Op. 614; 62 Sup. Ct. Rep. 709 
U. S. Law Week, 4251 (No. 803, decided March 2, 1942 

This case deals with the validity of an order of the 
Interstate Commerce Commission which a_ specially 
constituted District Court of three judges sustained 
On appeal from the judgment of the District Court, 
the Supreme Court affirmed, in an opinion by Mr 
JusTICE BLACK. 

The challenged order, issued under Section 1 (18) 
of the Interstate Commerce Commission Act, found that 
public convenience and necessity permitted — th 
abandonment of a railroad line 20 miles long. The lin 
was leased to and operated by the Baltimore and Ohio 
Railroad Company and the Commission found that 
there was no evidence that the line was burdensome 
or that it would be so in the future, if permitted to 
continue undisturbed. However, the line cannot be 
continued in operation in view of a flood control project 
which is being constructed by the War Department 
under an Act by Congress. 

Che project will require the construction of a dam 
which will create a reservoir covering an area in which 
12 miles of the line are located. This would render the 
remaining segments practically useless. 

The petitioners urged that the Commission lacked 
jurisdiction to permit abandonment on the sole ground 
that it was for the flood control project. This conten- 
tion was dismissed as without merit. 

A further argument was made that if the order per- 
mitting abandonment was not erroneous, it cannot 
stand because of the failure to impose a condition that 
substituted service be provided by relocation of the 
line. The Commission took testimony on that point, 
but concluded that the expense involved would not be 
justified by public convenience and necessity. 

The appellants apparently argued that the Com 
mission should not consider the additional cost of reloca 
tion, on the ground that that would not affect the 
financial condition of the railroad itself, because that 
cost would be borne by the Government as part of the 
flood control project. 

This argument the Court rejects, saying: 

As the court below pointed out, however, ‘an uneco 
nomic outlay of funds would not be in the interests of 
transportation even though the money be derived from 
the national government.” This Court has recognized that 
operation of the national railway system without waste was 
one of the purposes the Transportation Act of 1920 was 
intended to further And a stated purpose of the 
Transportation Act of 1940, in the light of which Congress 
prescribed that the “Act shall be administered and en- 


forced” is adequate, economical, and 


efficient service and foster sound economic conditions in 
>... When 


“to promote 


transportation and among the several carriers.’ 


materials and labor are devoted to the building of a line 
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n an amount that cannot be justified in terms of the rea- 
nably predictable revenues, there is ample ground to 
pport a conclusion that the expenditures are wasteful 
hoever foots the bill. The fostering care of the railroad 
tem intrusted to the Commission is not so circumscribed 
to leave it without authority to pass on the economic 
visability of relocation in a situation where someone 
ther than the carrier provides the money. The weight 
» be given to cost of a relocated line as against the ad- 
rse effects upon those served by the abandoned line 
s a matter which the experience of the Commission qual- 
fies it to decide. And under the statute, it is not a matter 
x judicial redecision. Nor is there any indication in the 
flood Control Act of 1938 that Congress desires to take 
vay from the Commission any of the powers to make 
cisions of this kind which the Interstate Commerce Act 

id previously granted it. 
lhe case was argued by Mr. Clarence W. Mills and 
Mr. Joseph Sherbow for the appellants, and by Mr. 
James C. Wilson for the United States and I.C.C.,, 


ind by Mr. C. M. Clay for appellees. 


Fair Labor Standards Act—Minimum 
Wage Requirements—Tips and 
Gratuities as Wages 


Section 6 of the Fair Labor Standards Act requires the pay- 
ment of stated minimum wages to be made by employers to em- 
ployees engaged in commerce, as therein defined. Under that 
section, railroad terminal companies may require “red cap” 
porters to account for all tips received by them and may credit 
the tips as payments on account of the minimum wages required 
to be paid by the Act. 


Willams v. Jacksonville Terminal Co., 86 Adv. Op. 
598; 62 Sup. Ct. Rep. 659; U. S. Law Week, 4244. (No. 
12, decided March 2, 1942). 

Pickett v. Union Terminal Company, 86 Ady. Op. 
998; 62 Sup. Ct. Rep. 659; U.S. Law Week, 4244. (No. 
1023, decided March 2, 1942). 

Chis opinion, by Mr. Justice Reep, disposed of two 
cases in which the principal question was whether a 
railway company operating a terminal subject to the 
Railway Labor Act and the Fair Labor Standards Act 
of 1938 is required, in the absence of a negotiated 
agreement respecting wages, to pay “red caps” a fixed 
minimum hourly wage irrespective of the tips from 
passengers received by the red caps, or whether an 
accounting and guarantee plan, which leaves all tips 
with the red caps and assures them that each will receive 
at least the minimum wage, is valid. 

Section 6 of the Fair Labor Standards Act requires 
every employer to pay each employee engaged in inter- 

ite commerce wages at prescribed rates per hour. 


During the first 


g from the effective date, the 


year, 
inimum rate was 25c an hour, and during the next 
x years, 30c an how 
\fter dealing with various preliminary questions 
relating to the negotiations and transactions between the 


d caps and their employers, and the effect of the Fair 
Labor Standards Act, Mr. Justice Reep deals with the 
validity of the accounting and guarantee plan, under 
which tips received by the red caps are credited on 


the minimum wage required by the Act to be paid by 
he employers. The majority of the Court held that 
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this plan is valid, under the Act. The principal question 
is the meaning of the term “wages” as used in the Act. 
Discussing this question, Mr. Justice REED says: 
Section 6 prescribed that “Every employer shall pay to 
each of his employees wages at the following rates. 

” Wages are defined only by the direction to include 
in that word the “reasonable cost to the employer 
of furnishing such employee with board, lodging, or other 
facilities . . ."" What the word “wages” connotes in addi- 
tion to the items specified, we must deduce from other 
provisions of the act in the light of its legislative purpose. 
Obviously “pay-wages” ordinarily means for the employer 
to hand over money or orders convertible into money at 
face. The absence of the word “tip” from the statutory 
extension of the ordinary meaning of wages makes it quite 
clear that not every gratuity given a worker by his em- 
ployer’s customer is a part of his wages. If Congress had 
had it in mind to include in wages all tips, the words 
were readily available for expressing the thought. Such 
a conclusion, however, does not foreclose a decision that 
in certain specific situations the so-called tips may be in 
reality the employee’s compensation for his services and 
therefore wages. 

Ihe diverse interests of employers and employees have 
variously influenced legislators to include, exclude, or 
ignore tips in the specification of wage items in enact- 
ments where the wage base was important. For example, 
the Longshoremen’s and Harbor Workers’ Compensation 
Act, which also applies to employment in the District of 
Columbia, specifically includes tips for computation of 
compensation. Workmen’s compensation acts are usually 
construed as including tips in wages or remuneration, with 
a tendency to make the inclusion of tips as wages turn 
upon the contemplation of the parties, express or implied, 
in wage contracts. State minimum wage acts are generally 
silent as to tips. Under the N.R.A. the inclusion of tips 
in wages on a plan similar to the accounting and guarantee 
plan, here involved, was proposed. In the approved codes 
tips were not expressly credited toward wages, but the 
relatively lower minimums for those customarily receiving 
tips may indicate that tips were given weight although 
not expressly mentioned. The federal social security laws 
define wages for old age benefits and social security taxes 
as “all remuneration for employment, including the cash 
value of all remuneration paid in any medium other than 
cash.” The regulations of the Social Security Board state, 
“The following are excluded from the computation of 
‘wages’: Tips or gratuities paid directly to an em- 
ployee by a customer of an employer, and not in any 
way accounted for by the employee to the employer.” The 
Railroad Retirement Act, Section 1 (h), and the Rail- 
road Unemployment Insurance Act, Section 1(i) exclude 
tips from “compensation” within the meaning of their 
provisions. The Railroad Retirement Board has deter- 
mined that all earnings of the red caps, accounted for to 
the carriers under the plan here in question, are “money 
remuneration” and therefore “compensation” under the 
acts and not forbidden “tips.” We can therefore examine 
the Fair Labor Standards Act with the safe assumption 
that the word “wages” has no fixed meaning either includ- 
ing or excluding gratuities. 

To interpret “pay-wages” as limited to money passing 
from the terminal to the red cap would let construction 
of an important statute turn on a narrow technicality. 
It, of course, can make no practical difference whether 
the red caps first turn in their tips and then receive 
their minimum wage or are charged with the tips received 
up to the minimum wage per hour. 

Congress approached the problem of imiproving labor 
975 
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conditions by the establishment of a minimum wage in 
certain industries. It required that workers in these in- 
dustries receive a compensation at least as great as that 
fixed by the Act. Except for that requirement the em- 
ployer was left free, in so far as the Act was concerned, 
to work out the compensation problem in his own way. 

Other courts are in accord with our view. 

Mr. Justice Biack delivered a dissenting opinion, in 
which Mr. Justice Doucias and Mr. Justice MurPHy 
concurred. This dissent discusses only the meaning of 
the term “wages,” as to which it says: 

I think the judgments should be reversed. It appears to 
me that the question in these cases is: Upon whom does 
the statute impose the duty of paying a minimum wage, 
the employer or someone else? There is no ambiguity in 
the congressional mandate that “Every employer shall pay 
to each of his employees . . . wages . . . not less than 30 
cents an hour.” I am unable to agree that tips given to 
red caps by travellers are “wages” paid to the red caps 
by the railroad. 

The employers here could have openly charged a fee 
for the services performed by red caps. It appears that 
they have now adopted such a system. It is said that there 
is no practical difference between a system under which 
the railroads openly impose a charge on the public and 
one under which the red caps accept from travellers so 
called tips, treated by the railroad as a part of the red 
caps’ wages. Generally, the traveller who pays a railroad 
charge knows he is paying it to the railroad. One who gives 
a red cap a tip does not necessarily know that he is thereby 
helping the railroad to discharge its statutory duty of 
paying a minimum wage to its employees. The tip-pay- 
ing public is entitled to know whom it tips, the red cap 
or the railroad. A plan like that before us, which covertly 
diverts tips from employees for whom the giver intended 
them to employers for whom the giver did not intend them 
and to whom any kind of tip doubtless would not have 
been voluntarily given, seems to me to contain an element 
of deception. And I think that an interpretation of the 
F. L. S. A. which permits employers to benefit from such 
a plan does not accord with the meaning of the language 
used by Congress. 

Mr. Justice Roserts did not participate. 

No. 112 was argued by Mr. Frank F. L’Engle for the 
petitioner, and by Mr. John Dickinson for the 
respondent, and by Mr. Robert L. Stern for Administra- 
tor of Wage and Hour Division of United States Depart- 
ment of Labor as amicus curiae by special leave of Court. 

No. 1023 was argued by Mr. Charles M. Hay for the 
petitioners, and by Mr. Robert G. Payne for the 
respondent. 


Motor Carriers Act—Certificates of Public 
Convenience and Necessity under 


“Grandfather Clause”’ 


In issuing a certificate of public convenience and necessity 
under the so-called “grandfather clause” of the Motor Carriers 
Act of 1935 to a common carrier by motor vehicle over irregular 
routes, the Commission must make findings sufficient to enable 
the courts, on judicial review of the Commission’s order, to 
determine whether restrictions imposed on the certificate are 
consistent with the legislative grant of franchise rights under the 
Act. 

United States v. Carolina Freight Carriers Corp., 86 


Adv. Op. 627; 62 Sup. Ct. Rep. 722; U. S. Law Week, 
4228. (No. 197, decided March 2, 1942). 
On this appeal, the Court reviewed a final decree of a 


District Court ol three judges which had set aside an 
order of the Interstate Commerce Commission granting 
a certificate of convenience and necessity to a common 
carrier by motor vehicle under the “grandfather clause” 
(Section 206(a)) of the Motor Carrier Act of 1935, 
designated as Part II of the Interstate Commerce Act. 

The appellee’s predecessor applied for such a certi- 
ficate authorizing operation as a common carrier by 
motor vehicle of “general commodities’ between all 
points in several named states and between specific 
points in other states over irregular routes. 

Ihe Commission granted the certificate, but imposed 
three limitations on its scope. The limitations pre. 
scribed three restraints: (1) restricted the geographical 
area and the points served therein; (2) allowed appellee 
to haul only certain specified commodities out of a 
larger list previously hauled; and (3) limited haulage of 
the specified commodities between some points. The 
District Court sustained the limitation as to territorial 
area but found the other two limitations unwarranted 
by the statute. 

On appeal, the ruling was affirmed by the Supreme 
Court in an opinion by Mr. Justice DoucLas, with two 
Justices dissenting. 

The limitation on the geographical area was sustained 
on the authority of Alton R. R. Co. United States, 
$14 U. S.—. 

The restriction on commodities, however, was found 
to be without sufficient findings to enable the Court 
to determine whether or not the statutory standard 
had been properly applied by the Commission. Specifi- 
cally the Court concluded that there was no statutory 
carriers a 


warrant route 


different or stricter test as to commodities that may be 


in applying to irregulai 
prying g 


carried than is applied to regular route carriers. 

Ihe two latter limitations imposed by the Com- 
mission were also found to be inadequately supported 
by the record. In conclusion, the opinion indicates the 
Court’s view that the statute was not intended to freeze 
the precise pattern of prior activities in applying the 
“orandfather clause” and also states the reasons fot 
holding the record here inadequate to determine 
whether the Commission has properly applied the 
J USTIC! 


statutory standards. In this connection, Mr. 


DOUGLAS says: 
A restriction in this case of the commodities which may 
be carried from any one point on southbound trips is a 
patent denial to appellee of that “substantial parity be- 
tween future operations and prior bona fide operations’ 
which the Act contemplates. [ts prior opportunity 
should not be restricted beyond the clear requirements ol 
the statute. For this Act should be liberally construed to 
preserve the position which those like appellee have 
struggled to obtain in our national transportation system. 
lo freeze them into the precise pattern of their prior activi 
ties as was done here not only may alter materially the basic 
characteristics of their service; it also may well be tanta 
mount to denial of their statutory rights. 
The precise grounds for the Commission’s determina- 
tion that only certain commodities could be carried and 
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t only a few could be transported between designated 
points are not clear. It is impossible to say that the 
indards which we have set forth were applied to the 
ts in this record. Hence, as in Florida v. United States, 
U.S. 194, 215, the defect is not merely one of the 
ence of a “suitably complete statement” of the reasons 
the decision; it is the “lack of the basic or essential 
lings required to support the Commission’s order.” . . . 
mgress has made a grant of rights to carriers such as 
ppellee. Congress has prescribed statutory standards 
irsuant to which those rights are to be determined. 
Neither the Court nor the Commission is warranted in 
leparting from those standards because of any doubts 
1ich may exist as to the wisdom of following the course 
which Congress has chosen. 


\Ir. JusTIcE JACKSON delivered a dissenting opinion 


in which Mr. Justice FRANKFURTER concurred. The 


nting opinion declares, in part: 


Mr. Justice FRANKFURTER and I are unable to agree with 
s disposition of the case. 
It overturns the exercise of a discretion which Congress 
has delegated to the Interstate Commerce Commission 
pon grounds which seem to us so unsubstantial as really to 
a reversal on suspicion. The function of determining 
randfather” rights delegated in this case is not unlike the 
inction dealt with in Gray v. Powell, 314 U. S.—, in which 
said that Congress could have legislated specifically as 
to individual exemptions “but found it more efficient to 
delegate that function to those whose experience in that 
particular field gave promise of a better informed, more 
equitable adjustment of the conflicting interests.”” We held 
that this delegation will be respected and that unless we 
can say that a set of circumstances deemed by the Com- 
mission to bring a particular applicant within the concept 
ff the statute “is so unrelated to the tasks entrusted by 
Congress to the Commission as in effect to deny a sensible 
xercise of judgment, it is the Court’s duty to leave the 
Commission’s judgment undisturbed.” While the Court 
pays lip service to this principle the Commission’s decision 
s upset because, as the opinion states, ‘““‘We have doubts”; 
We are not confident”; and “We are not satisfied.”” The 
opinion proceeds as it might do with a burden upon the 
Commission, although we supposed the burden to be upon 
those who complain of an administrative decision to 
tisfy the Court that the decision is wrong—particularly 
me dealing with an exemption from a general duty. 


No. 210, Howard Hall Co., v. United States, involves 
stions similar to those decided in No. 197. 
The case was argued by Mr. J. Stanley Payne for 
L.C.C. and by Mr. Wilmer Hill for appellee and case 
bmitted by Mr. Solicitor General Fahy, Mr. Assistant 
\ttorney General Arnold, Mr. Frank Coleman and Mr. 
Smith R. Brittingham, Jr. for United States. 


Interstate Commerce Act—Certificates 
Permitting Abandonment of a Railroad Line 


In issuing a certificate of public convenience and necessity 
permitting a railroad to abandon part of its line under Section 
1(18)-1(20) of the Interstate Commerce Act, the Interstate Com- 
merce Commission has jurisdiction to impose appropriate con- 
ditions for the protection of employees displaced by the abandon- 
ment. 

Interstate Commerce Commission v. Ratlway Labor 
Executives Association, 86 Adv. Op. 570; 62 Sup. Ct. 
Rep. 717; U. S. Law Week, 4249. (No. 223, decided 
March 2, 1942) 
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This case deals with an order of the Interstate Com- 
merce Commission permitting abandonment of certain 
rail lines of the appellant railway company and the 
substitution of other passenger service as a means of 
reducing expenses and rendering better service to the 
public. Although the Commission was urged by certain 
railway employees’ organizations to impose conditions 
for the protection of the employees who would be 
displaced by the abandonment and substitution pro- 
gram, the Commission held that it was without jurisdic- 
tion to impose conditions for that purpose. 

The District Court of three judges, specially con- 
stituted, disagreed with the Commission on this point 
and set the order aside in part and referred it back to 
the Commission for consideration and for such further 
action as the Commission might deem proper. On 
appeal, the judgment of the District Court was affirmed 
in an opinion by Mr. Justice BLACK. 

The opinion points out that the Commission's power, 
under Section 1 (18), is coupled with the provisions of 
1(20), which the Commission to 
“attach to the issuance of the certificate such terms 
and conditions as in its judgment the public con- 
venience and necessity may require. 

It is pointed out that Section 5(4) of the Act dealing 
with consolidations, empowers the Commission to im- 
pose such terms and conditions as it shall find “to be 
just and reasonable” and that the proposed consolida- 
tion “will promote the public interest.” Under that 
Section, power to impose conditions of the character 
here urged by the employees, was upheld in United 
States v. Lowden, 308 U. S. 255. 

The Commission argued, however, that the power of 
Section 1(20) imposed conditions which “the public 
convenience and necessity may require” is narrower in 
scope than to provide “just and reasonable” conditions 
which “will promote the public interest.’”” The Court 
finds it unnecessary to decide in what respect the power 
to impose conditions in consolidations is broader than 
the power to impose conditions in abandonments. 
Discussing this fundamental question in the case, Mr. 
Justice BLACK says: 

The phrase “public convenience and necessity” no less 
than the phrase “public interest” must be given a scope 
consistent with the broad purpose of the Transportation 
Act of 1920: to provide the public with an efficient and 
nationally integrated railroad system. . . . Clear recogni- 
tion that “public convenience and necessity” includes the 
consideration of effects on the national transportation 
system of a proposed abandonment appears in the decision 
of this Court in Colorado v. United States, 271 U. S. 153. 
There, Mr. Justice Brandeis, although stating that “public 
convenience and necessity” was the sole criterion for de- 
termining whether or not an abandonment should be al- 
lowed, nevertheless considered the effect of the proposed 
abandonment in a much broader sphere than the im- 
mediate locality and population served by the trackage to 
be abandoned. . And if national interests are to be 
considered in connection with an abandonment, there is 
nothing in the Act to indicate that the national interests in 
purely financial stability is to be determinative while the 
national interest in the stability of the labor supply avail- 


Section empower 
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able to the railroads is to be disregarded. On the contrary, 
the Lowden case recognizes that the unstabilizing effects 
of displacing labor without protection might be prejudi- 
cial to the orderly and efficient operation of the national 
railroad system. Such possible unstabilizing effects on the 
national railroad system are no smaller in the case of an 
abandonment like the one before us than in a consolida- 
tion like that involved in the Lowden case. Hence, it is 
only by excluding considerations of national policy with 
respect to the transportation system from the scope of 
“public convenience and necessity,” an exclusion incon- 
sistent with the Act as this Court has interpreted it, that the 
distinction made by the Commission can be maintained. 


The case was argued by Mr. E. M. Reidy and Mr. 
Frank Carr for the appellants, and by Mr. Willard H. 
McEwen for the appellee. 


Patents—Venue—Infringement Suits 


Venue of the United States district courts in actions for in- 
fringement of patents is governed exclusively by Sec. 48 of the 


Judicial Code. 

Stonite Products Company v. Melvin Lloyd Com- 
pany, 86 Adv. Op. 683; 62 Sup. Ct. Rep. 780; U. S. Law 
Week, 4259. (No. 321, decided March 9, 1942). 

The only question involved in this case is whether 
Section 48 of the Judicial Code is the sole provision gov- 
erning the venue of patent infringement litigation, o1 
whether that section is supplemented by Section 52 
of the Judicial Code. Section 48 gives jurisdiction in 
patent infringement cases to the district courts in the 
district of which the defendant is an inhabitant, or in 
any district in which the defendant shall have com- 
mitted acts of infringement and has a regular and 


2 permits suits, 


established place of business. Section 5 
not of a local nature, against two or more defendants 
residing in different districts within the same state to be 
brought in either district. 

The Stonite Products Company (hereinafter called 
Stonite) an inhabitant of the eastern district of Pennsyl- 
vania, having no established place of business in the 
western district of that state, was sued jointly with 
Lowe Supply Company (hereinafter called Supply 
Company) in the western district for the infringement of 
a patent. Supply Company was an inhabitant of the 
western district. Stonite was served with process in the 
eastern district and entered a special appearance and 
moved to dismiss because the venue was laid in the 
wrong district. The district court granted the motion 
and dismissed the action as to Stonite. The circuit 
court of appeals reversed. Certiorari was granted be- 
cause of an asserted conflict with the Schick Dry Shave) 
case. The Supreme Court holds that Section 48 is the 


exclusive provision controlling venue in patent infringe- 


ment proceedings, and reversed the decision of this 


circuit court of appeals. 

The opinion was delivered by Mr. Justice Murpny, 
and in order to determine the scope of Section 48, it 
was deemed necessary to examine the Act from which 
that Section was derived, and to examine the reasons 
for its enactment. 
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After examining the legislative history of the acts 
involved and reviewing the cases construing those acts, 
Mr. Justice MurRPHY says: 

The Act of 1897 was adopted to define the exact juris. 
diction of the federal courts in actions to enforce patent 
rights and thus eliminate the uncertainty produced by the 
conflicting decisions on the applicability of the Act of 1887 
as amended to such litigation. That purpose indicates that 
Congress did not intend the Act of 1897 to dovetail with 
the general provisions relating to the venue of civil 
suits, but rather that it alone should control venue in 
patent infringement proceedings. 

The contention of respondents was stated as follows: 


Respondents insist that Section 52 applies to patent 


infringement suits because it antedates Section 48, excludes 
from its purview only suits of a local nature, and is con 
sistent with and complementary to Section 48 since it deals 
with the problem of venue in the geographical sense rather 
than in terms of specified classes of litigation. We can 
not agree. 

Even assuming that R. S. § 740 covered patent litigation 
prior to the Act of 1897, we do not think that its application 
survived that Act, which was intended to define the exact 
limits of venue in patent infringement suits. Furthermore 
the Act of 1897 was a restrictive measure, limiting a prior 
broader venue. ... Thus there is little reason to assume that 
Congress intended to authorize suits in districts other than 
those mentioned in that Act. 
declared that the legislative 


Mr. Justice MurpHy 


history did not indicate that the two Sections in question 
are complementary. On this point he says: 

The reenactment of the Act of 1897 as Section 48, and 
of R. S. § 740 as Section 52 of the Judicial Code by the 
Act of March 3, 1911, c. 231, 36 Stat. 1100-1101, is not 
indicative of any Congressional understanding that the 
two sections are complementary. Quite the contrary, fo1 
Section 52 appears in the Judicial Code as an exception to 
Section 51, the general venue provision derived from the 
Act of 1887, as amended . . . Section 51 is, of course, not 
applicable to patent infringement proceedings. . . Since 
Section 48 is wholly independent of Section 51, there is an 
element of incongruity in attempting to supplement Sec 
tion 48 by resort to Section 52, an exception to the provisions 
of Section 51 
The case was argued by Mr. A. D. Caesar and Mr. 

Charles W. Rivise for petitioner and Mr. Isaac J. Silin 
for respondent. 


Taxation—Income Tax—Separation Agreements— 
Divorce—Alimony 


A wife may properly be charged with income taxes on money 
paid to her under the terms of a separation agreement by the 
husband, or by an insurance company under an annuity pur- 
chased by the husband for the wife, where in subsequent divorce 
proceedings in the State of Texas no provision was made for 
alimony or division of property. The fact that the divorce decree 
contained no such provision gives rise to no presumption that 
the husband was released of obligation by the failure of the de- 
cree to enforce support, and the law of Texas on that point is 
doubtful. The decision of the Commissioner, therefore, being 
“presumptively correct” and not being overcome by clear and 
convincing proof, is binding upon the wife. 


Pearce v. Commissioner of Internal Revenue, 86 Adv. 
Op. 675; 62 Sup. Ct. Rep. 754; U. S. Law Week, 4260. 
(No. 306, decided March 9, 1942). 

Petitioner and her husband made a separation agree- 
ment by which they should live apart, and the husband 
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acts hould make monthly payments of $500 for the wife’s 
acts, yport during the remainder of her life. The contract 

e the husband the option of terminating the agree- 
juris. ment by purchasing an annuity contract from a life in- 
atent rance company which would pay the wife $500 per 


y the . : 
ynth for the remainder of her life. 
(hereafter the wife obtained a decree of absolute 


orce in Texas. The husband entered his personal 


earance in the suit. The divorce decree contained 
provision for alimony or property settlement. There 


re no children. Several months after the divorce, the 


siete sband purchased an annuity from an insurance com- 
a iny for the benefit of his former wife, thus assuring 
— yment of the sum originally provided for, for the 
leals remainder of her life. 

ither Neither the husband nor the wife reported the $6,000 


eived by her under the annuity contract in the 


nual federal income tax return. The Tax Com- 
issioner sent deficiency notices to both of them. Each 


1ti0n 
ippealed to the Board of Tax Appeals. At the hearing 


*xact 
1ore the Commissioner held that the payments were income 
rol 4 the wife. The Board of Tax Appeals affirmed that 


that The Circuit Court of Appeals affirmed the 


ae holding. 


judgment of the board, one judge dissenting. 
Certiorari was allowed because of the manner in which 
of Helvering vw. 


tive 

Circuit Court applied the rule 
Fitch and Helwe ring 
and The Circuit Court of Appt als based its judgment of 
It held 
“ that the determination of the Commissioner that the 
the 
for 


n to 
the to show error rested on her; that she must show error 


tion 
v. Leonard. 


the alirmance on the following line of reasoning: 
onthly payments were income of the wife must be 
taken as presumptively correct, and that the burden 


not by “clear and convincing proof’; that she must show 


inc that the payments were made pursuant to a continuing 


an 
Sec : . acs 
support, in order to escape her liability, and that the 


1OnS I 


irden of proof which rests upon her was not sustained 


obligation of her former husband to provide for her 


Mr. by merely showing that the obligation of her former 
ilin husband might have continued, notwithstanding the 


orce. That since, under the Texas law, it is doubtful 
ind uncertain whether her former husband was dis- 
irged of his marital obligations under the settlement 


in question, the wife had not shown that the pre- 


sumptively correct de termination of the Commissioner 


iS erroneous. 

Ihe opinion of the Court was delivered by Mr. Jus- 
ICE DOUGLAS. 

Reviewing the various cases on the liability of the 
iusband or wife for the payment of income taxes on 
support money, he says: 

We do not think that that was a correct application of 
the rule of the Fitch and Leonard cases. Those cases hold 
that the income is taxable to the former husband not 
only where it is clear that payments to his ex-wife were 
made pursuant to a continuing liability created by his 
contract or by local law but also where his undertaking 
or local law makes that question doubtful or uncertain. 
Those cases, like Douglas v. Willcuts, suwbra, involved 
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situations where the divorced husband was sought to be 
taxed on payments to his ex-wife. But the rule which they 
express supplies the criteria for determining, in absence 
of a different statutory formula, whether payments received 
by the ex-wife are properly taxable to her or to her divorced 
husband. If the Commissioner proceeds against the ex- 
wife, she sustains her burden of rebutting his presump- 
tively correct determination merely by showing doubts 
and uncertainties as to whether the payments were made 
pursuant to her former husband's continuing obligation 
to support her. If the Commissioner proceeds against her 
former husband he sustains his burden by submitting clear 
and convincing proof that the payments were not made 
pursuant to any such continuing obligation. Helvering v. 
Fuller, 310 U. S. 69. The other course would make the 
liability of the divorced wife or the divorced husband 
wholly dependent on the election of the Commissioner to 
proceed against one rather than the other where, for 
example, local law was uncertain. But the rule of Douglas 
v. Willcuts, supra, rests on a more substantial basis. Its 
roots are in local law and the undertakings of the hus- 
band. It calls for the use of the same criteria whether the 
husband or the wife is sought to be taxed. 

We think, however, that petitioner has not maintained 
her burden in this case. Her former husband was not 

under a continuing contractual obligation to contribute 
to her support. For the agreement made in 1916 provided 
for the termination of his personal obligation to make 
payments to her in the event that he purchased the desig- 
nated annuity. And so far as Texas law is concerned, she 
has not maintained her burden. Her showing as to Texas 
law is illustrated by the following. 

Mr. Justice DouGLas next examined the statutes of 
Texas and decisions of the Supreme Court of Texas, 
and came to the conclusion that there was doubt as to 
the law of Texas concerning the obligation of the 
husband to continue the support of his wife notwith- 
standing the fact that a divorce decree imposed no 
such liability on him. On this point, he says: 


We need not, however, endeavor to resolve that doubt. 
Nor need we speculate as to the power of the court at 
some future time to order a division of property in this 
case and as an incident thereto to impose on petitioner's 
husband a personal obligation For even though 
petitioner established that the divorce court retained that 
broad power, not specifically reserved, and even though 
we assume that the power to make a division of property 
is the equivalent of a power to provide permanent ali- 
mony, she has not maintained her burden of rebutting 
the presumptively correct determination of the Commis- 
sion that the income from this annuity contract was tax- 
able to her. In order to maintain that burden she would 
have to show that it was at least doubtful and uncertain 
whether the Texas court, as an incident of its power to 
require the husband to support his wife, retained control 
over this annuity contract or the income from it 


Passing from the state decisions to the federal deci- 
sions, Mr. JusTICE DOUGLAS says: 


We noted in Helvering v. Fuller, supra, p. 74, that out- 
right transfers of property to the wife, though providing 
for her maintenance and support, were no different from 
cases “where any debtor, voluntarily or under the com- 
pulsion of a court decree, transfers securities, a farm, an 
office building, or the like, to his creditor in whole or 
partial payment of his debt.” We do not think that it 
would be proper to extend the rule of Douglas v. Will- 
cuts, supra, to such a situation. The possibility that the 
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divorce court might add to the husband's personal obliga- 
tion does not alter the result. As in the Fuller case, the 
transfer of property to the wife might result only in a 
partial discharge of the husband’s obligation. If the hus- 
band undertook, or was directed, to make other payments, 
he might be taxable on them. But the fact that he is 
taxable on a part of the payments received by the wife 
does not necessarily make him taxable on all... . Hence the 
statement in Helvering v. Fitch, supra, p. 156, that it 
must be clear “that local law and the alimony trust have 
given the divorced husband a full discharge and leave no 
continuing obligation however contingent” is to be read 
in light of the fact that the alimony trust in that case 
was deemed to be a mere security device for the hus- 
band’s continuing obligation to support. For the hus- 
band was relieved from payment of the tax on income 
from the property settlement in the Fuller case though 
he had a continuing obligation to pay the wife $40 a week. 
It was declared that the Hurst, Ewbank and Schaffer 
cases were not opposed to the result thus reached. 
That these cases dealt with situations 


. where the taxpayer had made assignments of income 
from property. He was held taxable on the income assigned 
by reason of the principle “that the power to dispose of in- 
come is the equivalent of ownership of it and that the exer- 
cise of the power to procure its payment to another, whether 
to pay a debt or to make a gift, is within the reach” of the 
federal income tax law. ... But in those cases the donor or 
grantor had “parted with no substantial interest in property 
other than the specified payments of income.” Here he has 
parted with the corpus. And “the tax is upon income as 
to which, in the general application of the revenue acts, 
the tax liability attaches to ownership.” . . . Finally, there is 
no barrier under the income tax laws to taxing the holde 
of an annuity on the income received, however his in- 
terest in the fund which produces the income may be 
described. 

Mr. Justice FRANKFURTER filed a dissenting opinion 
in which Tue Curer Justice concurred. He first stated 
his accord with the greater part of the decision of the 
Court and next declared points on which his dissent 
was based. He says: 

But I do not agree that the petitioner has failed to make 
the showing which is required under the rule professed 
by the Court. 

Local law may provide that the transfer of property 
under a divorce settlement finally and definitively ter- 
minates a husband's obligation to support his wife, and 
that, once such a settlement is made, the wife loses her 
right to apply to a court for an order requiring the hus 
band to support her. If the local law gives the settlement 
such effect, it is immaterial what the nature of the 
transferred property is. For in such a case the income 
derived from the property cannot be regarded as confer 
ring any benefit upon the husband, and it is therefore 
taxable to the wife. On the other hand, local law may 
provide that even though a husband has made a com 
plete, irrevocable transfer of property, he has neverthe 
less not obtained a full discharge of his marital obligations 
to his wife, and that, where circumstances in the future 
may warrant, a court can order the husband to make 
further contributions to her support. In such a case the 
husband is still under a “continuing obligation however 
contingent”, and since the income received by the 
wife from the property contributes to her support and 
thus serves to discharge the obligation which under local 
law the husband still owes her, the income should be tax- 
able to him. “The dominant purpose of the revenue 
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laws is the taxation of income to those who earn or other 

wise create the right to receive it and enjoy the benefi 

of it when paid.” ... 

Fitting his views of the law to the facts, Mr. Justice 
FRANKFURTER continued as follows: 


In law as in life lines have to be drawn. But the fact that 
a line has to be drawn somewhere does not justify its being 
drawn anywhere. The line must follow some direction of 
policy, whether rooted in logic or experience 
not be drawn simply for the sake of drawing lines. 

Ihe decisions of this Court dealing with the question 
before us have turned upon whether local law was un 
certain as to the existence of a continuing obligation on 
the part of the husband to support the wife. The opinion 
of the Court now introduces another element, namely, 
whether the local law is uncertain as to the power of the 
state courts to remake the particular settlement. This 
it seems to me, has no valid relation to the basic principle 
of tax liability that “he who receives benefits should be 
taxed”. Whether a husband is benefited from the pay 
ment of monies to his divorced wife depends upon his 
obligation to her which the payment of the monies served 
to discharge, not upon the nature of the wife's interest in 
the property he has transferred to her. To introduce 
such an unwarranted refinement is to clog the administra 
tion of the revenue laws. 


Lines should 


And in conclusion he declared: 

We brought this case here in order to clarify an im 
portant question arising under the federal revenue laws, 
not to re-examine the correctness of the lower court's 
finding regarding the uncertainty of Texas law as applied 
to this case. The general uncertainty of Texas law with 
respect to control over divorce settlements is conceded 
and that is the decisive factor for our purpose. The ab 
sence of specific Texas authority dealing with such an an 
nuity settlement as we have here does not lessen or remov 
that uncertainty, or justify us in making assumptions re 
garding the Texas law affecting such a settlement. Where 
prophecy as to a state court’s ruling on its local law is 
not imperatively required of us, experience counsels ab- 
stention from prophecy. No ruling of ours can make 
Texas law. 

I believe therefore that the judgment below should be 
reversed because of the ruling on federal law as to which 
we all agree, and that Texas law should be left where the 
Circuit Court of Appeals found it. 

The case was argued by Mr. Gordon S. P. Kleeberg for 
petitioner and by Mr. Gordon B. Tweedy for respondent 


Administrative Procedure—Delegation of Power to Issue 


Subpoena—Fair Labor Standards Act 


Under the Fair Labor Standards Act, the Administrator of the 
Wage and Hour Division of the Department of Labor may not 
delegate his statutory power to sign and issue a subpoena duces 
tecum. 


Cudahy Packing Co. of Louisiana, Ltd. v. Holland 
86 Adv. Op. 654; 62 Sup. Ct. Rep. 651; U. S. Law Week, 
4252. (No. 245, decided March 2, 1942.) 

Certiorari was granted here to resolve a conflict of 
decisions as to the power of the Administrator of the 
Wage and Hour Division of the Department of Labor to 


permit regional directors of the division to issue and 
The district court and the circuit 
court of appeals in the instant case had both upheld 
the delegation, upon proceedings brought before them 


sign subpoenas. 
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irsuant to the statute by the Administrator to enforce 
yedience to a subpoena duces tecum issued by a region- 
director. 

[he opinion of the Supreme Court by Mr. CHIEF Jus- 
ce STONE holds that the power may not be delegated. It 
st reviews the statutory provisions relied upon. Sec- 
yn 11 of the Act authorizes the Administrator and his 
signated representatives to conduct investigations in 
id of enforcement. In Section 9 it is provided that for 
irposes of hearings and investigations, the subpoena 
ovisions of the Federal Trade Commission Act, which 
rmit that commission to require the attendance and 
stimony of witnesses, and production of documents 

subpoena enforceable by order of the district court, 
nd 


i 


allow any member of the commission to sign the 
ibpoena, are made applicable to the powers and duties 
Wage-Hou 


[he opinion then examines the argument that § 4 (c) 


{ the Administrator. 

{ the Act which provides that the office of the Ad- 
inistrator is to be in the District of Columbia, but 

hat he or his duly authorized representative may exer- 
ise any or all of his powers in any place, gives authority 
» delegate the subpoena power to regional directors. 

\s to this, the opinion concludes: 

We think that the words of the section, read in their 
it reasonably plain that its only 
function is to provide that the Administrator and _ his 
exercise either within or without the 


Statutory setting make 


re pre sentatives may 
District of Columbia such powers as each possesses. 
It was argued that the authority to delegate may be 


nferred from the nature of the duties of the Ad- 


ninistrator and from the structure of the Act, particular- 
the general power to designate representatives to 
ither data and make investigations. In rejecting this 
rgument, the opinion states: 
Unlimited authority of an administrative officer to dele- 


rate the exercise 


of the subpoena power is not lightly to 
be inferred. It is a power capable of oppressive use, espe- 
cially when it may be indiscriminately delegated and the 
subpoena is not returnable before a judicial officer. Under 
the present Act, the subpoena may, as in this case, be used 
to compel production at a distant place of practically all 
of the books and records of a manufacturing business, 
covering considerable periods of time. True, there can be 
no penalty incurred for contempt before there is a judi- 
cial order of enforcement. But the subpoena is in form an 
nd even though improvidently issued it 
tendency, either because of ignorance 
of their rights on the part of those whom it purports to 
command or their natural respect for what appears to be 
in official command, or because of their reluctance to test 
\ll these are cogent 
reasons for inferring an intention of Congress not to give 
the responsible head of an agency unrestricted authority 
subpoena power which it has in terms 


oficial command 


has some coerciy 


the subpoena’s validity by litigation. 


to delegate thi 
eranted only to him. 

Ihe subpoena power differs materially in these respects 
from the power to gather data and make investigations 
which is expressly made delegable by § 11. Without the 
subpoena that power is in effect a power of inspection at 
the employer's place of business to be exercised only on 
his consent. It is much less burdensome than the require- 
ment of his selection of great numbers of books and papers 


and their production at other places. Because of these 
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differences it seems to us fairly inferable that the grant 
of authority to delegate the power of inspection and the 
omission of authority to delegate the subpoena power 
shows a legislative intention to withhold the latter. More- 
over, if a subpoena power in the regional directors were 
to be implied from their delegated authority to investi- 
gate, we should have to say that Congress had no oc- 
casion expressly to grant the subpoena power to the 

Administrator, who also has the power to investigate, and 

that the grant to him was superfluous and without mean- 

ing or purpose, 

The opinion then points out that many acts giving 
administrative power to subpoena fail to grant authority 
to delegate the power, and that the agencies ad- 
ministering these acts do not construe the authority to 
delegate the power. On the other hand, Congress has 
in numerous cases specifically authorized delegation, 
and in others granted the power to specified sub- 
ordinates, thus negativing any implied power of general 
delegation. It had been argued that the general nature 
of the Act required delegation in order to make it 
effective. Answering this, the opinion concludes: 


We cannot assume that Congress was of the opinion 
that the present agency, when appropriately organized tor 
the purpose, would be any the less able to function with- 
out the power in the Administrator to delegate the signing 
and issuance of subpoenas than the Federal Trade Com- 
mission, the Interstate Commerce Commission, and other 
agencies which have not been given and do not assert 
the power. Nor can we assume, as the Government argues, 
that Congress is wholly without design in withholding the 
power in this case and granting it in others, or even if 
it had been, that it is any part of the judicial function to 
restore to the Act what Congress has taken out of it. 
Even though Congress has underestimated the burden 
which it has placed upon the Administrator, which is 
by no means clear, we think that the legislative record 
establishes that Congress has withheld from him authority 
to delegate the exercise of the subpoena power, and that 
this precludes our restoring it by construction. 


Mr. Justice DoucLas, joined by Mr. Justice BLAck, 
Mr. Justice Byrnes, and Mr. Justice JAckson, filed a 
dissenting opinion. It points out the great practical 
problem of enforcing legislation of such great scope as 
the Fair Labor Standards Act. 


. Such functions must of necessity rest largely with 
the investigating and enforcement representatives of this 
kind of an administrative agency. 

It would seem that his functions in this regard must of 
necessity:largely lie in the formulation of a general policy 
which is to govern the exercise of the subpoena power. 
He has formulated that policy. The instructions to his 
subordinates direct a discriminating and sparing use ol 
the subpoena power, a restriction of the scope of subpoenas 
duces tecum, and a regard for the convenience of those 
whose records are sought. Delegation is a matter of degree. 
An authority need not be delegated completely or not at 
all. It is sufficient that the administrative officer super- 
vise and direct the execution of his duties. So far as the 
subpoena power is concerned, it would seem that the Ad- 
ministrator has satisfied all statutory demands in this 
situation by his selection of the limited group which can 
issue subpoenas, by formulating the policy to guide them, 
and by ratifying a subpoena issued by his subordinate. 


The dissent also finds in the general authorization of 
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the Act that the Administrator may delegate the power 
to make investigations an implied power to delegate the 
subpoena power: 

. .. we are told that that power when delegated is 
only a power to be exercised with the employer's consent; 
that if resistance is encountered, the only one who can 
sign the subpoena to obtain that data is the Administra 
tor. The power to delegate the authority to make investi 
gations is certainly the greater of the two powers. In fact, 
the decision to make the investigation is the significant 
and controlling one. Once that is made, the decision to 

issue a subpoena under this Act must rest with the regional 
offices if it is to be an informed one. Without the sub- 
poena power the power to investigate will often be an 
empty one. 


Hence, in view of the nature of the Administrator’s 


functions and the fact that the power to make investiga- 

tions can be delegated, the lesser but companion power to 

delegate the issue of subpoenas should be implied as an 
incident of the office. 

The dissent finds support for its conclusions in the 
cases which have held that administrative officers may 
delegate the function of holding hearings without ex 
press legislative sanction, pointing out that the sub 
poena power is a far lesser power. It sees no obstacle to 
delegation in the legislative history of the Act, or the 
fact that other acts have expressly permitted delegation, 
while this one does not. Its concluding paragraph is as 
follows: 

\ requirement that the Administrator himself exercise 
the subpoena power at this stage of the enforcement of 
the law may well retard the social and economic program 
which the Act inaugurated. We should be alert to prevent 
sheer technicalities from interposing delay in a law en 


forcement program. If the subpoena power is abused, Con- 


gress and the courts are open to remedy it. Meanwhile the 


subpoena power should be treated sympathetically and 
regarded as a necessary legal sanction to obtain compliance 
with the law by those who, having lost the battle in the 


legislature, seek a delaying action in the courts. 
The case was argued by Mr. Stephen C. Hartel and 
Mr. Leopold Stahl for petitioner and by Mr. Warner 


W. Gardner for respondent. 


SUMMARIES 


National Labor Relations Board—Findings—Evidence 


N. L. R. B. v. Automotive Maintenance Machinery 
Co., 86 Adv. Op. 559; 62 Sup. Ct. Rep. 608; U. S. Law 
Week, 4214. (No. 188, decided February 16, 1942). 

A brief per curiam opinion states merely the Supreme 
Court’s conclusion that the findings are supported by 
substantial evidence. 

Tue Cuter Justice and Mr. Justice RoBEeRTs were 
of the opinion that the order, as modified, should be 
enforced except with respect to alleged discriminatory 
discharges of two specified individuals. 

Mr. JUSTICE JACKSON did not participate. 

The case was argued by Mr. Ernest A. Gross for the 


petitioner, and by Mr. John Harrington for the respon 
ent. 
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Bankruptcy—Relative Priority of Taxes Under 
Social Security Act 


United States v. State of New York. 86 Adv. Op. 622 
62 Sup. Ct. Rep. 712; U. S. Law Week, 4221. (Nos. 238 
and 251, decided March 2, 1942.) 

Certiorari was granted here to determine thr 
questions concerning the priority under § 64(a)(4) of 
the Bankruptcy Act of certain federal claims for tax 
under the Social Security Act, when the assets of th 
bankrupt estate are insufficient to meet the tax claims 


of both the state and federal government 


The opinion of the Court by Mr. Justice Byrnes 
examines each claim separately. The first related to 
the income tax on employees imposed by § 801 of the 
Act, which provides for a 1% tax upon the wages 
received by each individual, collectible by the employer 
by deduction of the amount from wages as they ar 
paid. Under the Act the employer is made liable fo 
this tax, and under Treasury regulation, it is collectible 
from the employer regardless of whether he has in fact 
deducted it from the employees’ wages. It was urged that 
this was a debt, and not a tax entitled to priority unde1 
the Bankruptcy Act. The Court concludes that though 
the burden of the tax will normally fall upon the em 
ployee yet it is a direct tax obligation of the employer, 
and is therefore entitled to priority under § 64(a)(4). 


e second claim related to the 2% excise tax on 
Th 1 claim related to t ‘ t 


wages imposed by § 901 of the Act. It was contended 
that those provisions of the Act which permit the em 
ployer to credit against this tax the amount of contribu 
tions to the state unemployment fund up to 90% of 
the tax, have the effect of creating a penalty equal to 
90% of the tax, from an employer who fails to make the 
payments to the state unemployment fund required 
by the state law, and that therefore by virtue of § 57(j 
of the Bankruptcy Act, precluding allowance of claims 
by the United States for penalties, only 10% of the tax 
imposed by § 901 is a tax for the purposes of § 64(a) (4) 
of the Bankruptcy Act. The opinion concludes that this 


contention is without merit. 


The third claim related to the formula to be used in 
determining the amount of credit deductible unde 
§ 902 of the Act, which permits credit against the 
amount of the 2% excise tax of up to 90% of the amount 
due, which are paid as contributions to the state un 
employment fund. The circuit court had adopted an 
algebraic formula, while the state sought an arithmetical 
calculation. The opinion concludes that it can not find 
error in the action of the circuit court in this respect, but 
it admits that neither the Bankruptcy Act nor the 
Social Security Act offered any meaningful assistance in 
solving this problem. 


The case was argued by Mr. J. Louis Monarch for 
United States and by Mr. William Gerard Ryan fot 
State of New York. 
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Labor—Freedom of Speech—Peaceful Picketing—State 
Labor Relations Acts 

tel & Restaurant Employee’s International Alliance 

ment Relations Board, 86 Adv. 

S. Law Week 4245. 


Wisconsin Employ 

Op. 567; 62 Sup. Ct. Rep. 706; U. 
No. 124, decided March 2, 1942.) 

Certiorari was granted here to determine whether an 

r of the Wisconsin Employment Relations Board 

Peace Act 


under the Wisconsin Employment 


f Q5Y_ 


| ‘ 


engineering or promoting or inducing picketing at 


requiring certain unions to cease and desist 


ar certain hotels in Milwaukee, or attempting by 
its, etc., to prevent the pursuit of lawful work by 
hotel employees, or boycotting the hotel, con- 
ted a deprivation of the right of free speech pro- 


ected by the Due Process Clause of the Fourteenth 


ndment. 
[he opinion of the Court by Mr. Justice FRANK- 
RTER concludes that the order does not violate the 


nstitution. It points out that the attack upon it 


ers upon the objection that it enjoins peaceful 
It concludes that whether this is so is a 


cketing. 
stion of Wisconsin law, and that an examination of 
Wisconsin act and decisions leads to the conclusion 
i the order forbids only violence, and that it permits 


eaceful picketing. 
What public policy Wisconsin should adopt in further- 
desirable industrial relations is for it to say so long 
is rights guaranteed by the Constitution are respected... . 
\s the order and the appropriate provisions of the statute 
pon which it was based leave the petitioners’ freedom 
1 speech unimpaired, the judgment below must be af- 
rmed. Problems that would arise had the order and 
pertinent provisions of the Act been otherwise con- 
rued by the Supreme Court of Wisconsin need not there 
re be considered 
Mr. Justice Rosperts did not participate. 
E. Goldberg, and Mr. 
Padway for petitioners and by Mr. N. S. 


Herman M. Knoeller for re- 


Che case was argued by Mr. I. 
los ph \. 
Boardman and Mr. 

mdents. 


Due Process of Law—State Corporate Franchise Taxes— 
Allocation of Income 
Butler Brothers v. Charles J. McColgan. 86 Adv. Op. 
7; 62 Sup. Ct. Rep 701; U. S. Law Week 4234. (No. 
decided March 2, 1942.) 
\ppeal from the Supreme Court of California to 
rmine the validity under the Fourteenth Amend- 
ent of the California Corporate Franchise Tax on 
t income as applied to an Illinois corporation which 
| not conduct its entire business in California. The 
state had assessed the tax upon the basis of a formula 
stablished under authority of the Act allocating to 
California activities of the taxpayer a percentage of 
e total corporate net income which was determined by 


iveraging the percentage which (a) the value of real and 
tangible personal property, (b) wages, salaries, com- 

issions and other compensation to employees, and (c) 
gross sales, less returns and allowance, attributable to 
the California branch bore to the corresponding items 
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of all branches of the corporation. According to the 
corporate accounts, the California business had been 
conducted at a loss. It was contended that in view of 
these separate accounts showing income earned in 
California, the use of the statutory formula was im- 
proper. 

The opinion of the Court by Mr. Justice DoucLas 
concludes that the statutory formula meets the standards 
required by the Fourteenth Amendment and that there- 
fore its application was not a denial of Constitutional 
right. The opinion points out that although the 
separate accounting system of the taxpayer attributed 
no income to California, still it does not impeach the 
integrity of that system to hold that there is no showing 
from it that extraterritorial values are being taxed. 

Accounting practices for income statements may vary 
considerably according to the problem at hand ...A 
particular accounting system, though useful or necessary 
as a business aid, may not fit the different requirements 
when a State seeks to tax values created by business within 
its borders. ... That may be due to the fact... that a State 
in attempting to place upon a business extending into 
several States “its fair share of the burden of taxation” is 
“faced with the impossibility of allocating specifically the 
profits earned by the processes conducted within its borders.” 
Furthermore, the particular system used may not reveal 
the facts basic to the State’s determination. . . . 

e * * 

We cannot say that property, pay roll, and sales are inap 
propriate ingredients of an apportionment formula. We 
agree with the Supreme Court of California that these 
factors may properly be deemed to reflect “the relative con- 
tribution of the activities in the various States to the 
production of the total unitary income,” so as to allocate 
to California its just proportion of the profits earned by 
appellant from this unitary business. And no showing has 
been made that income unconnected with the unitary bus- 
iness has been used in the formula. 

The case was argued by Mr. Leland K. Neeves for 
the appellant and by Mr. Valentine Brookes for re- 
spondent. 

Insurance—Conflict of Laws 

MacGregor v. State Mutual Life Assurance Co., 86 
Adv. Op. 559; 62 Sup. Ct. Rep. 607; U. S. Law Week, 
4214. (No. 179, decided February 16, 1942). 

Certiorari to review a judgment of the Circuit Court 
of Appeals (Sixth Circuit). 

In a brief per curiam opinion the Supreme Court 
affirmed. 

The opinion states that the action is brought by 
petitioner to recover a premium of a life annuity con- 
tract purchased by his decedent. Suit was started in a 
Michigan court but was removed to a Federal Court 
in Michigan, for diversity of citizenship. Petitioner's 
claim was founded on the applicability of Michigan 
legislation regulating the insurance business in the 
State of Michigan. The District Court ruled that since 
the contract was executed outside of Michigan, its 
statutes were not applicable and judgment went for the 
respondent. 

In the absence of Michigan decisions on the point, 
the Supreme Court accepted undisturbed the inter- 
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pretation of the District Judge sitting in Michigan and 


the three Circuit Judges whose jurisdiction includes 
Michigan. 

The case was argued by Mr. William B. Giles for the 
petitioner, and by Mr. William Marshall Bullitt for the 


respondent. 
Safety Appliance Act—Evidence Sufficient 
to Create Jury Question 

Stewart v. Southern Ry. Co., 86 Adv. Op. 548; 62 
Sup cx. Rep. 616; U. S. Law Week 4212. (No. 161, 
1942). 

Certiorari to review a judgment of the Circuit Court 
of Appeals (Fifth Circuit) which reversed a judgment 


decided February 16, 


for the petitioner and remanded with directions to enter 
a judgment for the respondent. 

The complaint alleged a case to recover for the 
death of the petitioner's intestate, on the ground of 


violation of the Safety Appliance Act. A verdict was 
returned for the petitioner for $17,500, and judgment 
entered thereon. The Circuit Court found on the record 
that there was no substantial evidence to sustain a 
verdict. 

On certiorari the Supreme Court, in an opinion by 


Rosi RTS, he ld 


prevail on the record. Since it appt ared that the condi 


Mr. Justict neither party entitled to 
tion of a car coupler was determinative of the issue, the 
opinion states that a new trial should have been ordered 
to resolve that question. 

The cause was remanded tor further proceedings in 
the Circuit Court of Appeals on other errors there 
assigned. 

Mr. Justice Biack delivered a dissent in which he 
took the position that there was sufficient evidence to 
support the verdict. Mr. Justice Reep, Mr. Jusvict 
Douc.ias and Mr. Justice Murpny joined in the dissent. 

The case was argued by Mr. William H. Allen and 
Mr. Charles M. Hay for the petitioner, and by Mr. 


Sidney S. Alderman for the r sponde nt. 


Jurisdiction of Federal District Courts—Amount 
in Controversy 
Gaskill, 86 Adv. Op. 611; 62 Sup. Ct. 


Thomsen v. 
Rep. 673; U. S. 
March 2, 1942.) 

Certiorari was granted here 


Law Week 4242. (No. 139, decided 
to review the holding 
of a district court that it was without jurisdiction of 
the controversy brought before it, because the amount 
in controversy did not exceed, exclusive of interest and 
costs, the sum or value of $3,000, as required by § 21 (1) 
of the Judicial Code. 
The action was one by 41 conductors and brakemen 
against a railroad arising out of the division of relative 
seniority rights of employees belonging to different 
divisions of the road. When the district court ordered 
proof of the jurisdictional amount the plaintiffs sub- 
mitted affidavits, but did not show the terms of the 
which their actions 


various were 


based. The district court then dismissed the action for 


agreements upon 
want of jurisdiction since the amount in controversy 
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was not shown as to any one plaintiff to amount to a 
much as $3,000 and the nature of the suit was not suc 
as to permit an aggregation of the claims of all th 
plaintiffs. 

The Supreme Court in an opinion by Mr. Justic; 
FRANKFURTER sustains the holding of the district cour 
It points out that the policy of the statute conferring 
diversity jurisdiction requires that it be strictly con 
strued. It concludes that since the record does no 
contain the various agreements upon which the action 
are founded, there is no basis for determining whethe 
this is an action in which several plainuffs with ; 
common undivided interest unite to enforce a singk 
title or right and in which it is enough that their interest 
collectively equal the jurisdictional amount, or is on 
in which the matters in dispute are separate and distinc 
joined in one suit for convenience, and therefore nx 


It concludes that since tl 


susceptible of aggregation. 


record contains no showing of the requisite jurisdi 
tional amount, the district court was without jurisdii 
tion. 

Mr. Justice Roserts did not participate. 

The case was argued by Mr. Wymer Dressler and 
Mr. Wilfred M. McFarland for petitioners and by M1 
S. L. Winters for respondents. 


Due Process of Law—Conviction by Perjured Testimony 

Hysler v. State of Florida. 86 Adv. Op. 584; 62 Sup 
Ct. Rep. 688; U. S. Law Week 4236. (No. 64, decided 
March 2, 1942.) 

Certiorari was granted here to review the refusal 
by the Supreme Court of Florida of an application for 
a writ of error coram nobis which under local procedure 
would amount to permission to ask the trial court to 
review a judgment of conviction alleged to have beet 
obtained by the use of the testimony of two witnesses 
implicating the defendant, who had testified falsely 
against him because they were coerced, intimidated 
beaten, threatened with violence and otherwise abuse 
and mistreated by the police, and promised immunity 
by the district attorney. 

The opinion of the Court by Mr. Justice FRANK 
FURTER reviews at length the circumstances of the offens¢ 
and the proceedings in the courts below and concludes 
that the State of Florida did not by these proceedings 
deny the petitioner the protection of the due process 
clause or the equal protection of the law. 

Mr. Justice BLACK, joined by Mr. Justice Douctas 
and Mr. Justice Murpuy, dissented, in an opiniot 
pointing out ambiguities in the record as to the extent 
to which the Supreme Court of Florida had gone int 
the underlying facts, and suggesting that the case should 
be remanded to that court for further consideration 
The dissent contains a lengthy appendix setting fort! 
excerpts from the record, designed to show the basis 
for this belief. 

The case was argued by Mr. Carlton C. Arnow fo! 
the petitioner and by Mr. Joseph E. Gillen for re 
spondent. 
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JUNIOR BAR NOTES 


HE increasing seriousness of wat 
otal war with all its implica- 


has brought forth many popu- 


lar forecasts that its duration will 


tt less than five years. Even if 
the war should be terminated within 
a shorter time, expediency and good 
judgment require that planning for 

future be made on that assump 
tion with adequate precautions taken 
to insure against hostilities that may 
yntinue that 

\ll this directly affects the Junior 
Bal 


nore than 


beyond time. 


In the first place, 
the 


Conference. 
half of 


ave practiced less than five years 


lawyers who 


be taken from the profession 
ind placed in the armed forces; the 
ther half will be trying to get into 
Secondly, 


law students graduating in the 


struggle. practically 
xt five years will be absorbed by 
Finally, the 
ent in law schools has dropped. In 


war effort. enroll- 


some schools a fifty percent decrease 
is been experienced, and it is re 


ported that many of the 


iw professors are seeking to ente1 


the armed forces or governmental 


mployment in anticipation of a 


ther reduction in enrollment. 


It can readily be seen that many 


inges in the personnel of the of- 
ficial family will be made with great 
ipidity in the future. This problem 


eceived extended consideration 


from the officers and Executive 


ouncil who met at the Edgewate1 
Beach Hotel in Chicago on Febru- 
ry 28 and March 1. 


taken by Chairman Philip H. Lewis, 


Steps are being 


lopeka, Kansas, to reduce the time 
ement between resignation of the 
mber entering the armed services 
d the appointment and acceptance 
4 the person suggested to replace 
m. This 


re members of 


means that more and 


the Junior Ba 


nference will be approached to 


vote some time to the successful 


activities deemed 
effort. 


secution of the 


ssential in the wat Every 


member of the Conference should 
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younger 


By JAMES P. ECONOMOS 


Secretary, Junior Bar Conference 


immediately make known to the 
Chairman his willingness to assist 
the Conference. 
Public Information Program 
In this connection it is important 
that 


and the Board of Governors saw fit 


to note President Armstrong 
to appoint a Special Committee on 
Coordination to make a report to 
the House of Delegates on a concrete 
program for the American Bar Asso- 
tion and its affiliated groups to give 
their maximum contribution to the 
country in the present emergency. 
This Committee made the following 
statement in its report: “The Public 
Information Program of the Junior 
Bar Conference brings to the services 
of the Association a nation-wide rep- 
resentation of younger men especial- 
ly available for arranging addresses 
through which public opinion be- 
hind the war efforts may be strength- 
and unified. While many of 
these young men have gone to join 


ened 


the armed forces, many others will 
remain at their posts in civilian life 
The 
members of this group have furnish- 
ed to the work of the 
an enthusiasm and zeal which have 


for varying periods of time. 
Association 


supplied elements of great value to 
the older members of the profession 
in carrying on their work. This or- 
ganization must be maintained and 
fully utilized, and their effective serv- 
the 
committees and groups now to be 


ice made available to other 

engaged in defense or war work.” 
The Special Committee on Co- 

further that the 


Public Information Program of the 


ordination stated 
Junior Bar Conference was one of 
the chief agencies which had been 
devoting work and activities more or 
less connected with and appertaining 
to some phase of the war work, 
morale building, and patriotic en- 
deavor which should be coordinated 
under unified direction for more 
efficient 
war work. This indicates, according 
that Pro- 


and extensive devotion to 


to Chairman Lewis, the 


gram is recognized as the sole na- 
tionally organized Speaking Bureau 
of the organized Bar. Until further 
additional duties are assigned to the 
Program, National Director Willett 
N. Gorham, 
authorized to operate with the state 


Chicago, has been 
and local directors along the lines 
authorized at the Indianapolis meet- 
ing. This main duty will be to main- 
tain the present personnel and to 
expand it as much as possible in 
order to obtain a maximum coverage 
throughout the various states. The 
program has already produced 289 
radio and platform speeches which 
100% 
last year’s mid-year report. 


is more than a increase over 
Resignations and New Appointments 

It is with regret that it 
must be reported that Lyman Ton- 
del, Jr., New York City, James D. 
Fellers, Oklahoma City, and Fred- 
erick A. Ballard, Washington, D. C., 
Executive 


sincere 


have resigned from the 


Council. Tondel has become an 
Assistant to the General Counsel of 
the Board of Investigation and Re- 
search of the Office of Transporta- 
tion. Fellers, a reserve officer, has 
been assigned to Fort Leavenworth 
for advanced officers’ training, and 
Ballard 
mission and training in the United 


States Navy Aviation Volunteer Serv- 


was selected for a com- 


ice, and is stationed at Quonset 
Point, Rhode Island. Richard J]. 
Relyea, II, New York City, and 
Hubert D. Henry, Denver, Colorado, 
have been elected to fill the vacancies 
until the next annual meeting. No 
successor has been selected for 
Ballard’s position. 

State 


has 


Dunbar Holmes, Boston, 


Chairman for Massachusetts, 
been inducted into military service, 
succeeded by 


Earl 


has 


and he has_ been 
Charles F. 


Columbus, 


Goodale. Morris, 
Ohio, 


George Warren, Trenton, who was 


replaced 


forced to resign because of military 


service, on the Committee in Aid of 
the Small Litigant. 
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(Continued from page 238) 


Delegate Lockwood Tells 
of the Philippines 


Chairman Crump then pr: sented 
to the House the representative of 
the Territorial Group, State Dele 
gate L. Dean Lockwood, of Manila, 
P.. f. 
marks. 

“We have heard much regarding 
American 


This led to truly stirring re- 


the complacency of the 
public regarding the war,” said Mr. 
Lockwood. ‘““To me the complacency, 
that complacency regarding what has 
happened, and is happening, in the 
Philippines, is something appalling. 
Things have happened, and are 
happening there which have never 
before happened in the history of 
the American Nation. The territory 
of the United States 
vaded and is being held by a foreign 
foe. The Philippines is a territory 
of the United States, ceded to the 
United States by the Treaty of 
Paris in 1898. The title of the United 
States to that 
tioned. Yet it 
and is being held, by a foreign foe. 

“The American 
floated over the walls of old Manila 


has been in 


territory is unques 


has been invaded, 


flag, which has 
since the 13th day of August, 1898, 


and has floated there in honor, was 


conside rable 


p Sem House went ahead with the 


transaction of a 
amount of usual business Monday 
afternoon, although the pattern of 
the session was shot through with 
its ascendant purpose of prepared- 
ness to help in the war effort. Mean- 
Coordina- 
tion strove to fuse into a concrete 
and the 
many suggestions which had come 
from The Chair- 
man of the Committee on National 


while, the Committee on 


comprehensive program 


diverse sources. 
Defense made a trenchant statement 
in elaboration of its report. The 
Committee on American Citizenship 
asked for continuance of its work. 
Debate developed as to a resolution 
for present study and formulation of 
war aims. The Section of Legal 
Education urged that the whole As- 
sociation give steadfast support to 
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hauled down on January Ist of this 
year by the hand of a foreign foe. 
When has that flag ever been hauled 
down before on its own territory by 


a foreign foe? 


American Citizens in Concentration 
Camps 
thousand or more 


“Some three 


Americans, American citizens, in- 
cluding women and children—Amer- 
children—are in 
Manila. 


thousand 


ican women and 
a concentration 
There 
Americans, 
Manila 


Several hundreds, or perhaps thou- 


camp in 


were some seven 
Americans, in 


the 


civilian 


some time before war. 
sands, had been evacuated before the 
We do not know 


exactly how many are there, but it 


hostilities began. 


was reported as some three thou- 
They the 
erounds of St. Thomas. That is an 
old We of Manila like 
to speak of it as the oldest university 


sand. are interned in 


university. 
under the American flag, as it was 


Har- 


vard was founded. Yet it is no place 


founded several years before 
for the internment of three thousand 
What 


there we do not know. 


people. their sufferings are 
It has been 
reported that those over fifty years 
of age were not interned in the camp, 
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the maintenance of its high stand- 
ards of legal education and admis- 
sions to the bar; but the Section failed 
to obtain present support for a sus- 
pension of the University of Georgia 
Law School, as friends of that insti- 
tution rallied to its defense. Judge 
Parker’s Committee on Improving 
the Administration of Justice re- 
ported continued progress. The lack 
of law governing air raid wardens 
was interestingly presented by a San 
Francisco warden who is a member 
of the House. to the 


stability of patent law and rights 


New hazards 


were outlined by the chairman of 
The House decided to 


hold an evening session, to enable 


the Section. 


full consideration of the report of 
the Committee on Coordination on 
the following day. 


but interned in then 


homes. When, I ask you, have Amer 


were Own 
ican citizens, women and children 
ever before been interned in a con 
centration camp in their own terri 
tory? 

“More Amer 
ican and Filipino Army, led by an 


than that, a brave 
intrepid General, is facing annihila 
tion. You all 
MacArthur and 


I know the place where he is. I know 


know the story ol 


what he is doing 
every inch of that ground, and hy 
will hold it 
But when that last bullet will 


until his last bullet is 
fired. 
come, we do not know. His suppl} 
of ammunition cannot last forever 

Elsewhere in this issue is an 
account of Mr. Lockwood's applica 
the the 


of American 


remission of dues 


Bar 
bers in the Philippines, their de 


tion for 


Association mem 
fault being due to “enemy action.’ 
This application was granted by the 
Board 
ported to the House. 

On motion of Mr. Smith, of New 
Jersey, the Committee on Draft was 


of Governors, and was re 


directed to prepare and present a 
resolution of sympathy for the mem 
bers of the Association in the Phil 
ippines. 

The 


until 2 o'clock. 


House thereupon recessed 


HE second session of the House, 

held Monday afternoon, took up 
its calendared business, with marked 
The report of the Com 
mittee on Bill of Rights, with Ex 
Judge George I. Haight, of Illinois, 
as chairman, was presented, pending 


interest. 


the incorporation of its point of view 
in the program being formulated by 
the Committee on Coordination. 
For a like purpose, the report and 
recommendations of the Committee 
on National Defense were submitted 
by Colonel Ruffin Beck- 


with, its chairman. “Your committee 


Edmund 


has tried, in the course of its year 
and a half of life,” said he, “to do 
three things at once; and if you will 
recall our former reports and com- 
pare them with the structure of the 
one now before you, you will see how 


AMERICAN BAR ASSOCIATION JOURNAI 





HOUSE OF DELEGATES — SECOND SESSION 


three of them have been going 
the 
[he three things 


ng together, but how em 


isis has shifted. 
it we have felt from the beginning 


to be done, with the greatest 


ssible haste, were, first, to inquire 


» what needed to be done almost 


n day to day; second, to do what 


s then and there in front of us to 


rv of done without taking any further 


loine for inquiry; and meanwhile to 
know anize the Bar against the day 


the great jobs would be at 


Many Present Recommendations 
Are of Things Accomplished 
\fter pointing out that Director 


Landis’ specific recommendations as 
” 
pilca 


dues 


what the lawyers can and should 
» in aid of civilian defense “almost 


nen 
a npletely parallel what has actu 


ho . . 
; y been going on for nearly eighteen 


i a 
= Beckwith 


onths,” Chairman de- 
ired that 
What actually exists today in the 
ranized Bar of this country is that 
re is a center, an operating agency 
the work of the profession of the 
iw in every county in this country 
nd that there are adequate and effi 
nt means of communication from 
ery center to every other one. With 
ir organization still far from com 
te, there is in every county an 
Board fon 
ost all of 


sed of lawyers, set up by Selective 


\dvisory registrants, al- 


them exclusively com- 


yLISe Service and through the State Com 
< up ittees on Defense, which have been 
. 7, | 4 

rked organized largely under the leader 


om hip of your committee. There are 


Ex fourteen hundred men, strategically 


nos, laced throughout the country, in 


ding dicial districts or in counties or 


view 


1 by 


roups of counties, so that it is pos- 
and 
the 


given sufficient urgency 


he money, for a summons to 
Bar to be sent today from any point 

origin, through that organization 
district and 


f fourteen hundred 


cal chairmen, to approximately 
ighty thousand lawyers over night. 
[he great part of the preliminary 
ork of organizing the Bar for com- 
unication and leadership has been 


ne.” 


Impacts of the Civil Relief Act 


Chairman Beckwith then sum- 
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marized some of the principal con- 
crete accomplishments of his com- 
mittee, including the preparation of 
the Selective Service Manual pub- 
lished by the Government, which 
has lately been revised to incorporate 
the new regulations and adapt it to 
the new ages for registrants and will 
soon be re-published. As remedial 
tasks ahead, he declared that, 
“The Civil Relief Act is commonly 
considered to be a sort of legal-aid 
measure. It is sometimes incorrectly 
to as a moratorium meas- 
ure, and it is generally supposed to 


referred 


have little other effect or implica- 
tion than to provide a standing ar- 
rangement in respect of small debts 
for men in the armed forces and their 
dependents; but it is not necessary 
to elaborate the fact, to this body, 
that legislation of that character 
affects the credit operations of whole 
industries, and there are authenti- 
cated figures that indicate that the 
impact of that statute may extend 
to perhaps forty million people. 
“The statute itself is quite defec- 
tive. That is not surprising, because 
it was copied from the 1918 Act 
almost The Act contains 
not the slightest reference to admin- 
It is limited ex- 
clusively to the courts. It is limited 


verbatim. 
istrative tribunals. 


in one article to a date now 


long ago, October 17, 1940, and there 
is a conflict between that article and 


very 


which not be 
although 


have 


the next one, 

all, 
knows, the 
deciding it in all directions. 


“But it would be something worse 


may 
limited at nobody 


and courts been 


than surprising if, after this lapse 
of time, the Bar was not ready with 
competent knowledge to improve 
that legislation. I understand that 
the Board of Governors will recom- 
mend to the House, at the suggestion 
of your committee, that a special 
committee be set up, selected from 
among the men qualified on defense 
law, real estate, taxation, and pos- 
two others, to confer 
directly with the Committees on 
Military Affairs of the House and 
the Senate. I would like to respond 
in a small way to the address of the 
Attorney General by saying that con- 


sibly one or 


sultations regarding this statute have 


been going on between your com- 
mittee and the Department of Jus- 
tice; and we are finding ways to col- 
laborate in respect to that and similar 
legislation, all along the line. 


Civilian Communities Disrupted by 
“Enemy Action” 

“Another project arises from the 
fact that several departments of the 
government are greatly concerned 
about the analogous standstill pro- 
vision which ought to be available 
in a civilian community if it is iso- 
lated or disrupted by enemy action. 
You may readily imagine the case of 
a city in which communication 
breaks down, and transportation is 
not available, and where men have 
been that 
day there are great numbers of con- 


disabled, and where on 


tracts which then and there call for 
tenders or for payment, or which 
have other legal aspects maturing on 
that day. You can readily see that 
unless the Bar takes thought in ad- 
vance for situations of that kind, the 
courts may be clogged for a genera- 
tion with litigation in which the only 
available issue is whether or not the 
contract was on this day impossible 
of performance. 

“In respect to the Office of Civilian 
Defense there are a number of very 


far-reaching problems with which 
only the Bar can deal. There is no 
other group in the country that will 


ever find out how the operations of 
defense may cross municipal or coun- 
ty lines, or how the civilian and mili- 
tary powers are going to be able to 
work together in an orderly way. 
It is the hope of your committee that 
we may be able to work the 
mechanics of that kind in study and 
cooperation with the Department of 
Justice on the one hand, and with 
the agency of liaison on the other. 


out 


Great Resources of the Bar 


Not Yet Utilized 


“There are great resources of the 
Bar that have not been tapped. 
There are men with some leisure, 
men with special skills, and men who 
have the private resources which 
would permit them to volunteer 
their services. If the Bar is to do 
what it ought to do in the discharge 
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of its public responsibility from here 


on, your committee should be so 
staffed and operated that it no longer 
depends upon the casual effort of 
volunteers, such as I have been, but 
that you will put at work one, and 
if necessary, more full-time, capable, 
alert, outstanding lawyers, and that 
then each of you, and every man with 


whom any one of you may come in 


contact, who can afford the time, will 


undertake, in spells of from two to 
four weeks, to take over at home, o1 
in your state capital, or in Wash- 
ington, the sort of work which despet 
ately needs to be done, and which 
only the men of the law can eve 
hope to do.” 


Committee on American Citizenship 
Reports 


The Chairman of the Committee 
on American Citizenship, Mr. Earl 
King, of Tennessee, was absent be- 
Judge Frank C. 


Haymond, of West Virginia, gave 


cause of illness. 
the report for the committee and 


stated its recommendations, as 
follows: 
The first that 


this Association through means to be 


recommendation is 


determined, establish in each judicial 
district of the Nation, for the duration 
of the war, one or more committees of 
at least five lawyers each, which com 
mittees will offer their services to the 
proper agency of the Department of 
Justice in all matters having to do with 
the naturalization and status of aliens 

The second recommendation is that 
the Association, in cooperation with 
and local bar associations, and 
other civic groups, participate in the 
nation-wide observance of “I Am an 
American Day” Congres 
sional action and Executive proclama 
tion, is designated as the third Sun 
day in May 

The third recommendation is that 


the Association continue its established 


State 


which, by 


in each year. 


program of education in the essentials 
of American citizenship. 

The fourth recommendation is that 
the Association, through this commit 
tee, secure the establishment of local 
American Citizenship committees in 
every state and local bar association, 
and coordinate their activities, to the 
end that a better understanding of 
American citizenship be 
realized. 

The fifth is that the 
through this committee, continue the 
distribution of the literature, in pam- 


practically 


Association, 
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phlet form heretofore prepared by 

a committee of this Association, upon 

American citizenship. 

The report of the Committee on 
American Citizenship was referred 
to the Committee on Coordination, 
for consideration in the development 
of a unified program in aid of the 


Nation at war. 


Resolution for Present Study of War 
Aims and the Bases of Peace 


Chairman David E. Grant, of the 


Section of International and Com 


parative Law, began his report by 
saying that “the Attorney General 
He 


pointed out that the task of the Bai 


has made my report for me. 


was not only to provide for the prob 
which 
but 


immediately 
that it 


lems impinge 


should assist 


the 


upon us, 


in the outlines and organi 


zation of those ideas which are to 


form a part of the reconstituted com 
munity of nations.” 
the 


offered for 


House the fol 


Grant 
the 


Chairman 
consideration of 
lowing request: 

Phat the House of Delegates adopt 

a resolution in such form as it may 
consider appropriate, manifesting its 
approval of a resolution to be sub 
mitted for adoption to the Council of 
the Section of International and Com 
parative Law, substantially along the 
following lines: 

WHEREAS it is the sense of the Coun 
cil of the Section of International and 
Comparative Law of the American Bar 
Association that the Section will have 
an unprecedented opportunity for 
public service in connection with the 
reconstruction of international law 
and international relations consequent 
upon the termination of the present 
and 


WuerEAs during the duration of the 


world war; 
war and in anticipation of its termina 
the 
service to the Nation in assisting more 


tion, Section can render signal 
precisely to define from the legal stand 
point the war aims of the democratic 
nations, as well as in contributing to 
the 


international 


formulation of the most effective 


legal structure’ which 


may be devised to assure the mainte- 


nance of a lasting peace among na 
tions 
Now THEREFORE BE IT 


the Council of the Section of 


RESOLVED by 
Interna 
tional and Comparative Law that the 
Section shall devote itself, through such 
committees as the Chairman may deem 
appropriate and to the extent possible, 
to research in and study of such legal 
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doctrines and problems as would b 


desirable as basic and fundamenta 
principles for the constitution of 
founded on |: 


international system 


and order, which may assure maxi 
mum justice and equity among natio 
the maintenance of a 


and permanent 


international peace. 


Debate as to Present Talk 
about Peace and Law 


General Nathan William MacChes 


ney, of Illinois, a former chairman 
of the Section, declared that he felt 
“strongly with reference to some of 
the implications of the second para 
graph of the resolution.” 

“This country was lulled to sle« p 
declared General MacChesney, “by 
the theory that organizations for 
justice could replace force in a world 
of force. We were lulled to sleep by 
Pact 


force as national policy, and we cd 


the Kellogg-Briand outlawing 


pended upon a Nine-Power Treaty 
Some of us were opposed to the 
sinking of battleships at the confe 
the 
that 


ence 1n twenties; some of us 


believed President Roose velt 


ved the fortihi 


was right when he wi 


cation of Guam, but many of the 


peace organizations of the country 


were opposed to it, and Coneress 


voted not to fortify Guam. Of course 


as a result of the naval conference 


we had agreed not to fortify the 


Philippines or the Aleutian Islands 
with the result that we find ourselves 
in a position today where we cannot 
implement our national policy. 

“If our men are going out to fight 
against Japanese soldiers in the ranks 
a ae 


soldiers in 


and against the German 
the ranks, they have got to feel that 


those German soldiers and thos 


Japanese soldiers are wrong, and 


up their minds 
that they have got to be exterminated 


the 


they have got to mak« 


in order that American way ol 


life 


“You can’t put that kind of iron 


may continue. \pplause.) 


in your men whom you are asking to 
fight and die for you, by discussing 


that is going leave 


something 


those other nations intact, that Is 


going to leave them with all the 


benefits of civilization, that is going 
to establish the same kind of freedom 
and justice for them that we have 
while the fight is on 
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So I plead with you, my col- 
gues, not to put this Association 
record as demanding a definition 
) our government or anybody 
of the war aims of this country 
il Germany and Japan have been 
velessly defeated.’ \pplause.) 
Mr. Gay, of Virginia, moved that 
second “whereas” paragraph be 


icken 


irman of the Section made a reply. 


from the resolution. The 


mer President Beardsley, of Cali 


nia, made the point of order that 

resolution had not been adopted 
the Section or its Council, but was 
ing offered in the House by the 
iirman of the Section to obtain 
expression first from the House, 
This 


is confirmed by Chairman Grant. 


fore action by the Section. 


he Chairman of the House there 


on sustained thi point of order, 
resolution to the 


Draft, 


nd referred the 
Committee on “without 
rther debate.” 
Mr. Sylvester (¢ 


Jersey, offered a resolution regarding 


Smith, <, of New 


establishment of a Federal Board 
Legal Examiners. This also went 


to the Committee on Draft. 


Section of Legal Education Warns 
as to the Situation Confronting 
the Law Schools 


For the Section of Legal Education 
nd Admissions to the Bar, Chair- 
in Charles W. 


gave its report and recommendations. 


Racine, of Ohio. 


Perhaps you are not aware,” said 
“of the gravity of the present 
tuation in regard to legal education 
this country. Our schools are 
threatening to retreat in panic, to 
of long years’ 


ibandon = standards 


anding, and to close the doors, so 


>’ 


adly depleted are their student 
odies by the draft and their loss of 
slunteers to the armed services. In 
sense of patriotism, probably, and 
inder a quick impulse to salvage 


hat they can from the present 


itastrophe for potential lawyers, the 
hools have been abandoning our 
tandards and _ are permitting de- 


rees to be awarded and credits 


yiven in unheeded derogation of 
sur standards 


“Boards of Bar Examiners and the 


upreme courts of a great many ol 
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our states have been yielding to what 
we believe to be ill-advised counsel, 
and have been reducing qualifica- 
tions, even to the extent of granting 
admission to the Bar to men who 
are called into the service or who 
have volunteered, on the presenta- 
tion of a law school degree, with no 
Bar examination whatsoever. 
“The situation we face is a serious 
one. If it goes unchecked at the rate 
it has gone during the past ninety 
days, the harm it can work is beyond 
estimate. It may even end in the 
ultimate destruction of legal educa- 
tion as we in this Association and in 
our Section have fought to maintain 
it and, of course, if so, in a permanent 
incalculable injury to the whole legal 


pre »fession. 


The Bar Should Meet the Emergency 
Boldly 


“How shall we meet this emer- 
gency? Meet it we must, we believe, 
unflinchingly, to preserve that con- 
tinuity of legal education which you 
and I know to be imperative. Meet 
it, we must, if our schools, some of 
whom are now in headlong flight 
before it, are not to be decimated; 
if the community is to continue to 
be served by an adequate supply of 
well-prepared lawyers and if our pro- 
fession is to retain its high position 
of leadership in this world that will 
one day again know peace. 

“The Council has elected, we be- 
lieve, to meet this emergency boldly. 
Our policy is fixed, and that is this: 
We shall maintain those standards 
that we have stood for in the past. 
That policy we are announcing now 
to you in unambiguous terms and 
will announce to the schools that we 
have approved, and to the Nation. 
As individual cases of hardship arise, 
we will hear them with sympathy and 
understanding; we will pass upon 
each on its own merits. No injustices 
shall be worked by inflexible rules, 
but no blanket exceptions to those 
rules have been drawn by our Coun- 
cil or will be tolerated. The chal- 
lenging basic policy is the standards 
are to stand. 

“I ask each and every one of you 
to carry back to your local schools, 
to your judges and bar examiners, 








to the community which you serve, 
a new resolution that the standards 
of legal education and of admissions 
to the Bar shall be maintained. Place 
behind us the bulwark of this body's 
strength and determination to pre- 
serve that policy, and to preserve, 
beyond that, the fruits of our years 
of struggle to reach these standards 
we are determined to maintain, so 
that when victory comes, the Bar 
may perform the great responsibility 
that will be its in order that we may 
win the peace as well as the war.” 

As the first of the Section’s two 
recommendations, Chairman Racine 
offered the following: 

Resoivep, that the provisional ap- 
proval heretofore granted to the South- 
eastern University School of Law, of 
Washington, D. C., be withdrawn, 
effective June 30, 1942. 


Chairman Racine stated that 
“promises given to us that certain 
things would be done in connection 
with that law school have not been 
fulfilled or have been found to be 
impossible of fulfillment.”” The res- 


olution was adopied by the House. 


Lively Debate Ensues as to 
University of Georgia Law School 


Chairman Racine, for the Section, 
then moved the following: 

Resotven, that the approval of the 
University of Georgia School of Law 
be suspended, but that such suspen- 
sion be not effective until September I, 
1942, to avoid working an unjust 
hardship upon the students during 
this present academic year. 

“The University of Georgia,” said 
Chairman Racine, “along with other 
branches of the university system of 
Georgia, has been subjected during 
the past year to political control and 
influence, in violation, we believe, 
of the standards to the effect that a 
law school must maintain a sound 
educational policy. Through forced 
resignations and in other ways, the 
Governor of that state has sought 
and secured control of the Board of 
Regents, so that a majority of the 
Board will carry out his wishes. By 
act of legislature, the Board is author- 
ized to strike from the budget the 
name of any person he may wish.” 

The liveliest debate of the after- 
noon session was thereby precipi- 
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tated, as the friends of Georgia and 
rallied in 
the Uni- 


its educational system 


defense. “‘I see no reason 
versity of Georgia should be sus- 
pended,’’ declared Ex-Governor 
Slaton, of Georgia. 

“It is the oldest state-supported 
university in the United States, not 
the oldest college but the oldest state- 
supported university. It so happens 
I am Chairman of the Board of Law 
Examiners of the State of Georgia. 
I have had come before me examina- 
tions of those who have studied law 
at the University of Georgia. At the 
last examination those young gentle- 
men passed so successfully that fifty 
per cent passed when the average 
was twenty-nine per cent. 

“The curriculum is the same as it 
has always been. The professors are 
the same as those they have always 
had. The examinations are as severe 
as they have always been. Therefore, 
will you tell me what reason they 
have for suspending the University 
of Georgia, simply because of some 
political view of the Governor at this 
time, which has not affected the cur- 
riculum which admits the applicants 
for the Bar? Yet Mr. Racine says that 
‘Our view of your politics in Georgia 
the 
supported university suspended.’ | 


causes us to have oldest state- 


hope it will not be passed.” 


Upholding of the Section Action 
Is Urged 

Mr. W. Eugene Stanley, of Kansas, 

urged that the House sustain the rec- 

“The 


University of Georgia is no longer 


ommendation of the Section. 


an approved university,” he declared. 
“The Southern Col- 


leges and Secondary Schools has with 


Association of 


drawn its approval of the entire Uni- 
versity of Georgia. I won't go into 
the other organizations that have 
likewise withdrawn their approval. 
This is not an affront to the State of 
Georgia. It is an effort to maintain 
sound legal education. 

“Not so far back, this House with 
drew approval of the Law School of 
Louisiana. That accomplished untold 
good for that law school. Quite a 
few years back, ap- 
proval of the Law School of the Uni- 
The 


we withdrew 


versity of Mississippi. results 
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were very salutary. 

“We are attempting to uphold the 
standards which you have laid down. 
You will that withdrawal of 
approval does not take effect until 
the beginning of the next academic 


note 


year, which is after our next meeting. 
We hope that something will be ac- 
complished in the meantime. At any 
time the University of Georgia can 
comply with the standards set up by 
this Association, its approval will be 
restored.” 

Mr. W. Logan Martin, of Alabama, 
arose to ask Mr. Stanley to “state 


what changes have been brought 
about in the University of Georgia, 
in its curriculum or in its standards, 
which bring about this recommenda- 
Mr. Stanley replied that, 


“One particular matter which I 


tion?” 


stated to you is that the University 
is no longer approved. The approval 
of the Southern Association has been 
withdrawn. Under the standards of 
an approved law school connected 
with a university, that university 
must be approved by the regional 
rating association. We would have 
other law schools, that are not con 
nected with a university, coming in 
and asking for approval.” 
Ex-Judge Arthur G. Powell, of 
that “No 
regrets more than I do the row that 
took 
Governor and the educational people 
We 
the 


Georgia, declared man 


place between a_ headstrong 


don’t want to be 


United States of 


of America. 
isolated from 
America. If 


Georgia a little time, we will regulate 


you will just give 
most of Governor Talmadge out of 


the University of Georgia.” 


Tabling of Suspension Is Lost 

but Motion to Defer Is Carried 

Mr. Stuart B. Campbell, of Vir- 
ginia, moved to table the resolution 
offered by Chairman Racine for the 
Section. On a division of the House, 
this was lost by a vote of 47 “ayes” 
and 61 “noes.” 

Mr. Laurence R. Hamblen, of the 
State of Washington, moved that 
“this matter be continued until the 
next meeting of the House, at our 
summer meeting. In the meantime, 
Judge Powell and Governor Slaton 
work on Governor 


can Talmadge, 


and see if they can’t correct all that 
has been done there.” 

Chairman Racine declined to 
accept this as a substitute for the 
Section’s resolution, and spoke earn- 
estly for the latter. “This action was 
taken after a special committee con- 
sisting of Ben Gay, Douglas Arant, 
and Herschel Arant, went down and 
investigated this along with repre 
sentatives of the Association, the 
Association of American Universities, 
and the Association of American Law 
Schools, all of whom have taken simi- 
We are 


this situation 


lar action on this matter. 


very anxious to have 
corrected, and that is the reason we 
are asking, 
lution, that the provisional approval 


and putting in the reso 


be continued until September, 1942, 
by which time we hope the situation 
will be straightened out, and we can 
come before this body in Detroit and 
restore that provisional approval. 
Mr. Willis North 
Carolina, continued animated 


Smith, of 
the 
debate by asking: “If this rule is not 
to go into effect until the fall, then 
why stigmatize the University of 
Georgia Law School for something 
the Governor of that state has done, 


when not a single member, as | 
understand the facts, of that faculty 
has been changed, not a single stand 
ard has been impaired, not a particle 
of change has been made in the cu 
riculum of the University of Georgia 
Law School? 

“TI can see nothing this Association 
would lose in prestige, | can see no 


prestige lost by this Section, if we 


postpone the action of this House, 


until th 
Dele- 


Georgia, and 


and continue this matte 


next session of the House of 


gates, and then give 
the noble men and women interested 
in that institution, a chance to prove 
to us, and to the world, that Georgia's 
University is not going to be stig 
matized, and that it is going to live 
up to standards which it has hereto 
fore been living up to.” 

In response to a question from 


Mi 


motion as 


President Beardsley, 


that 


former 


Hamblen said his 
that 


will do everything it can with the 


sumed meanwhile the Section 


Governor of Georgia, to make the 
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subject to an approving rec- 


ndation by the Section. Mr. 
blen declined to accept a motion 
r the matter back to the Sec- 
for further consideration and 
[he motion to defer action until 
ext annual meeting was then 


o a vote of the House, and was 


d. 


Other Business of the House 
Is Transacted 


\s to proposed amendments to the 
vs of the Junior Bar Conference 
he Section of Mineral Law, the 

House authorized its Chairman to 


oint a special committee to con 


them and report its recommen- 
ms. The Chairman appointed Mr. 
Beardsley, of California, Chairman; 
Mr. Joseph W. Henderson, of Penn- 

ania; and Mr. Maurice 
of the District of Columbia. 


George 
Morris, 

[he report of the Section of Com- 
was deferred, at the 


ercial Law 


quest of its chairman. Chairman 
[Thomas B. Gay made a brief report 

hearings held by the Committee 
Rules and Calendar. Chairman 


Joseph F. 
rted that the Committec¢ 


Berry, of Connecticut, re- 
on Hear- 
had held no hearings, because 


matters had been referred to it 
the House. 
John J. Parker, of North 


Carolina, spoke briefly by way of 


| idge 


rt for the Committee on Improv 


ng the Administration of Justice. 
[his report was under consideration 
he Committee on Coordination. 
[he objectives toward which we 
striving,” said Judge Parker, “are 
in number: First, to unify and 
ntegrate the judiciaries of the sev- 
states; second, to improve the 
system as administered in the 


ral states; third, to improve the 
ctice and procedure in the trial 
evi- 


rts, including the rules of 


lence; fourth, to improve the appel- 
late practice of the several states; and 
ifth, to improve the practice of ad- 

inistrative agencies and tribunals 

“We have set up, in each of the 
states of the Union, a committee of 
state, a 


leadir lawyers of the 


ig 


imittee ranging in number from 
one 


headed by 


ten to fifteen and 
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of the outstanding lawyers in the 
state. In every state of the Union, 
| think that we have accomplished 
substantial results. 

‘When the war came, the question 
that addressed itself to us was 
whether the work of our committee 
should go forward, and we have an- 
swered that question in the afhirm- 
ative and we ask your approval of 
our action. It seems to me that the 
work of this committee is important 
in time of war as well as in time of 
peace. As has been said, this is a 
total war. It will be won not merely 
by the valor of the armed forces on 
the field of battle. It will be won by 
the productive powers of the entire 
people; and nothing is more im- 
portant, I think, to the satisfactory 
functioning of our civilian life than 
efficient administration of justice in 
the courts. It is necessary that we 
have this efficient operation of the 
courts to meet the many problems 
that are presented by the war. It is 
equally important that we set up 
machinery which can deal adequately 
with the problems when the peace 
comes. If democracy is to survive in 
its contest with foreign ideologies, 
democracy must be made efficient; 
and nowhere is this efficiency more 
important, I think, than in this ad- 
ministration of justice, which affects 
so intimately the lives of all the 
people. 

“So, with your permission, we are 
going forward with the work of our 
committee.” 

Mr. William Roy Vallance, of the 
District of Columbia, spoke of the 
public importance of the work of 
the Inter-American Bar Association, 
and urged members of the House to 
attend that Association’s meeting in 
Buenos Aires next September 20-27. 
“Transportation by plane can be 
arranged,” he said. “Five days down 
and five days back, with seven days 
there.” 


California Asks About the Law 
as to Air Raid Wardens 


A lively and mooted subject was 
next brought up by Mr. Delger 
Trowbridge, of California. “In addi- 
tion to being a delegate from a local 
bar association,” said he, “I am an 
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The Long Fight for Justice 
under Law 


STIRRING message to the 
American Bar Association 
and the lawyers of America, 
from the Bar of England met in 
their annual gathering, was 
published at page 90 of the 
February issue of the JOURNAL. 
At the meeting of the House of 
Delegates in Chicago on March 
2, the following hearty response, 
signed by The Attorney General 
of the United States and the 
President of the Association, 
was unanimously and enthusi- 
astically directed to be sent: 
Council of Bar of England 
Yo The Right Honorable Donald 
Somervell, The Attorney Gen- 
eral and 


Honorable Herbert Cunliffe, 
General Council of the Bar, 
Lincoln’s Inn 
London, England 
The lawyers of the United 


States, speaking through their 
representative body, the House 
of Delegates of the American Bar 
Association in session in Chicago 
today, send their heartfelt re- 
sponse to the message of the 
British Bar dated January 16 
and today presented to this as- 
sembly. 

The traditions that bind to- 
gether the lawyers of Britain and 
America are ancient, firm and 
precious. We join our brethren 
of the British Bar in the deter- 
mination to defend them to the 
end. We send you the friend- 
ship and admiration of the Amer- 
ican Bar and unite as brothers 
in arms with you in the battle 
for the supremacy of law and 
justice. 

FRANCIS BIDDLE, 
The Attorney General 
WALTER P. ARMSTRONG, 
President 
AMERICAN BAR ASSOCIATION 











air raid warden, and I am a warden 
in a combat area, namely, the San 
Francisco area. It seems rather 
strange to a person who was brought 
up and trained as a lawyer that as 
an air raid warden I do not know 
what the law is about our duties or 
responsibilities. I have read about 
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the difficulties and agitations of ai 
raid wardens in San Francisco, Los 
Angeles, New York and way stations; 
and I think that it this 
Association, through its Committee 
National 
some other agency, looked into that 


is time that 


on Defense or through 
matter somewhat. 


“The 


county that we have no police au 


authorities tell us in my 
thority or police power of any kind. 
They tell us that when the air raid 
comes and the anti-aircraft shrapnel 
is flying through the air, we are sup 
posed to get the people off the streets, 
that 


tell anybody to do anything. 


authority to 
They 
don’t even give us a steel helmet to 
That 


not 


but we have no 


protect us from the shrapnel. 


is a minor matter, and I am 
bringing it up now because it is not 
a legal matter; but it seems to me 
that there should be some legislation 
defining the rights, duties and obliga- 
raid wardens. It should 
Whether it 


should come from Congress or from 


tions of ait 
be uniform legislation. 


uniform state legislation or uniform 
county or city ordinances, I don't 
know; but I think it is a deplorable 
condition, when you send men out 
on the front lines in combat areas 
to see that lights are turned out, that 
people are driven off the streets, and 
that automobiles are made to stop, 
that the people who are to enforce 
these ordinances do not know what 
their powers are and do not know 


how they are going to enforce them.” 


HE evening session of the House 
of Delegates, devoted solely to 


the consideration of specific measures 


to be recommended to the public as 
available means of ending the inter- 
ruption of maximum wartime pro- 
duction by labor disputes and strikes, 
exemplified the re prese nlative body 
at its best. The invaluable characte) 
of the experience and the expertness, 
the open-mindedness and the diver- 
sity of approach, which the House 
brings to bear on the legal aspects of 


a national problem, was attested 
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Resolution Asks Study of Legal 
Status of Wardens 


Mr. Trowbridge accordingly pro- 
posed the following resolution: 


RESOLVED, that the Committee on 
National Detense, or ap- 


propriate committee, be requested to 


some other 


study and investigate the legal status 


of air raid wardens and other local 
civilian defense authorities, including 
their legal authority and obligations, 
if any, and their 


and recommendations, if any, for fed- 


report conclusions 
eral, state, or local legislation, so that 
the local defense authorities may have 
such and uniform legisla- 
tion as the present emergency requires 
for the intelligent and efhcient per- 
formance of their duties. 


necessary 


The resolution was put to a vote, 
carried unanimously, and referred to 
the Committee on Coordination for 
inclusion in the proposed national 
program for action by the Bar. 


At this point, Mr. Robert G. Storey, 
of Texas, who has lately been in 
England, addressed the House con- 
cerning 
tions. 


his experiences and observa- 
[his is reported elsewhere in 
this issue. 


The Second Session Recesses 
Until Evening 


At the request of the President of 
Bar Association, Mr. 


sug- 


the Colorado 
Wilbur F. 


gested that there is need for increas- 


Denious of Denver 
ing the membership and revenues of 
the Association. After paying a com- 
pliment to the efforts of the head- 


THIRD SESSION 


An 
precedented number of members of 
the House took part in the discussion; 


throughout the discussion. un- 


nothing was taken for granted, the 
wording and implications of every 
recommendation were scrutinized. 
The Committee on Labor, Employ- 
ment and Social Security was quick 
to sense and accept such textual 
changes as would conform its recom- 
the 
opinion arrived at through the de- 
bate. In_ this 


unanimous vote 


mendations to consensus of 


way a substantially 


was obtained for 


SESSION 


quarters staff to maintain the mem. 
bership, he offered the following reso 
was referred to the 
Draft: 


lution, which 


Committee on 


RESOLVED, that the Chairman « 
House of Delegates appoint a 
mittee of not 
than three, to 
increasing 


more than five nor 


study this subject o 
membership, and repor 
to this House as soon as the study 


completed. 


Chairman Roy C. 


Patent, 


Hackley, Jr., o 
Trade-Mark 


and Copyright Law, addressed th 


the Section of 
House regarding serious issues aris 
ing as to the law of patents and th 
threatening effects of the enactment 
of legislation such as the O’ Mahone 
Bone-LaFollette Bill (S. 2303). He 
did not ask for action by the Hous 
urged that in- 


the 


at this time, but 


dividual members of House 
give attention to the bill, in view 
of its consequences to their home 
constituencies. 

After discussion, participated in by 
Gay, L. Stanley 


Ford, of New Jersey, and Chairman 


Messrs. Thomas B. 


Crump, it was voted to hold an eve- 
ning session, at which the special 
order of business would be the re- 
port of the Committee on Labor, 
Social 


This action was taken so as to leave 


Employment and Security. 
Tuesday's calendar largely clear for 


the of the Committee on 


Coordination. 
The 
8:30 o'clock Monday evening. 


report 


House then recessed until 


all of the items of a 
§ pec ific and com pre hensive program 
whic h were offered for the considera- 


tion of the publr and all concerned 


HE report of the Assoc iation s 
Standing Committee on Labor, 
Social Securit) 


had, by action of the House, been 


virtually 


Employment and 


made the special and sole order ol 
business for the third session, held 
Monday evening. It proved to be 
an interesting and lively feature ol 
the meeting, because at least a large 


majority of the members of the 
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Mark 
t} 


aris 


nth 


House seemed to 


keel the 


share the grave 


iblic concern that industrial pro- 
yn for the war shall attain and 
practicable maximum, 
ut interruption or slow-down 
bor disputes or strikes. With 
intial unanimity and without 
ded dissents, the House adopted 
prehensive program of meas- 


intended to accomplish that 
attendance of 


was a 


[here full 


House when Chairman Crump 


ipped for order and presented 
r President William L. Ran- 
chairman of the committee. 


im sure that we all recognize 


y the public importance of this 


he said. “This committee 


ib} "3, i 
Association in 


belief of 


organized 


as created by this 


q earnest 


it being the 
that the 


\ssociation 

Bar should give attention to, and 
uuld afford some measure of guid- 
to public opinion with respect 
problems that are inherent in the 


ds of labor relations and social 


irity, no less than we give atten- 
nm to problems in the fields of 
wporate law or securities regula- 
ms or public utility law or mineral 
iw or real 


property or probate 


ind trust law, or the other fields to 


ch we have for many years de 


d attention. 

[his committee has a record be- 

n under the chairmanship first of 

Mr. John Lord O'Brian, now Gen- 
Wat 

Board, of support of the reasonable 


Counsel of the Production 
bjectives of organized labor and of 

laws which have been enacted in 
therance of the rights of labor to 


ctive bargaining freely through 


r organizations of their own 
hoosing. 
\t the present time I am sure 


it none of us would bring for- 
ird those angles of personal or 
blic viewpoint which some might 
ve in a time of peace. The para- 
unt consideration now must be 

interest of the 
hole public in maximum _ produc- 
tion, in a time of war when national 
ety depends upon maximum pro- 
Our 


therefore, are related wholly to the 


} ° ° 
duction. recommendations, 
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Nation and the 


emergency. They are offered in the 
belief that at this time the organized 
Bar should offer its informed sug- 
gestions for the 
public opinion and public officials, 
with the that 
are wise and necessary for the furth- 
the 


consideration of 


respec t to measures 


public 


erance of paramount 


need. 


Constructive and Remedial 
Proposals Sought 
“I shall not enter into any mood 
of criticism, and I am sure it would 
not be the temper of the House to 
mood of criticism, 


enter into 


of public officers or labor organiza- 


any 


tions or employers. Our concern is 


for the advancement of such con- 
structive and remedial proposals as 
will stand on their merits before 


the country and be some contribu- 
tion from the organized Bar to a 
Nation which, I believe, is now look- 
ing eagerly for the advancement, dis- 
cussion, and advocacy, of measures 
which will help in this national 
emergency. 

“We have not resorted to language 
of criticism in this report. We have 
tried the 
have tried to present the views of 
those in high authority and respon- 
sibility with respect to policies in 
these labor matters during the war 
emergency. I know that I not 
need take your time to dwell upon 


to present facts, and we 


do 


the facts. I shall, with 


some of them, if it becomes neces- 


respect to 


sary in the consideration of partic- 
ular recommendations. It may be 
sufficient to say that the high hopes 
which most of us felt and held to, 
following Pearl Harbor, that the in- 
terruption of industrial production 
by labor disputes would end in the 
have not been 
fell off in De- 


somewhat 


presence of war, 
Strikes 
cember. They 
in January. The loss of man-hours 


realized. 
increased 


in strictly war industries in January 
was 700,000 hours 
than a million additional in indus- 
tries not so directly related to de- 
fense. Many of you saw figures pub- 
lished today that in February as 
compared with January the number 
of strikes in war production plants 
increased seventy-seven percent over 


over and more 
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January, involved 357 percent more 


workers, and resulted in 206 per- 
cent more man-hours lost than in 
January. 


“These are tasks for constructive 
legislation. They are tasks for the 
activity of an _ informed public 
opinion, for the protection of the 
national interests. So without pride 
of opinion, but as an effort to make 
a contribution to the public consid- 
eration of these urgent subjects at 
this time, the 
your committee are respectfully pre- 


recommendations of 


sented.” 
First Recommendation Endorses 
President Roosevelt’s Declaration 
With the permission of the House, 
the the 
offered and moved an amended form 


chairman of committee 


of its first recommendation, as “a 


unifying statement of a point of 
view which needs to be declared at 
time.” This 
was as follows: 

(1) That in view of the paramount 
national importance that all employ- 
ers and all employees shall lay aside 
ordinary issues and work together as 
a team, the Association heartily en- 
dorses the emphatic demand of the 
President of the United States for 
“uninterrupted production” in all in- 
dustries producing munitions and 
materials for war; that the Association 
applauds the President’s forthright 
declaration on February 23 that: 

“We shall not stop work for a single 
day. If any dispute arises we shall 
keep on working while the dispute is 
solved by mediation, compromise, or 
arbitration, until the war is won. We 
shall not demand special gains or spe- 
cial privileges or advantages for any 
one group or occupation”; 


this recommendation 


Patriotism and Loyalty of American 
Workers Is Applauded 
That the Association applauds the 
public spirit of those labor leaders 
who have tried sincerely to prevent 
labor disputes and strikes, and espe- 
cially hails and applauds the pa- 
triotism and loyalty of the millions 
of American workers—men and 
women—who have stayed faithfully on 
their jobs in war production and have 
shown themselves to be eager to do 
their full part in the work and the 
sacrifices of this war; and that the 
Association pledges its full and active 
support to all steps to make imme- 
diately effective the prevention of the 
interruption of war production by 
labor disputes and strikes. 
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This resounding declaration was 
seconded by many members of the 
House, and was adopted, 
mously and with manifest enthu- 


unanli 


siasm. 


Second Recommendation Is “Specific 
and Remedial” 


“The second recommendation is 
specific and constructive and remed 
Ransom. “It 


seeks to implement the vital prin- 


ial,” said Chairman 


ciples which the House has just de- 
clared.” He moved the adoption of 
the second recommendation, as fol- 
lows: 


(2) As for the 
accomplishing of these national pur- 
poses, the Association submits for 
public consideration and discussion 
its earnest recommendation that legis 
lation be enacted, at the earliest prac- 
ticable time, which provide, 
among other things, for the follow- 
ing, to be effective as to all war in- 
dustries for during the emer- 
gency: 

(a) The prohibiting of strikes and 
lock-outs in defense industries until 
there has been thirty 
the Secretary of Labor of an intention 
to strike or lock-out, and, in the case 
of strikes, a vote by the employees by 
secret ballot, under the auspices of 
the United States Conciliation Serv 


measures suitable 


will 


and 


days’ notice to 


ice; 

(b) A “cooling” or stay-in period 
up to sixty days after a strike vote, 
within which period the processes of 
mediation, conciliation, fact-finding, 
and voluntary arbitration, shall 
deavor to settle the dispute without 
a strike; such “cooling” or stay-in 
period to be enforceable by an order 
of the United States Court, on appli 
cation by the Attorney General on 
the request of the National War 
Labor Board; 


en- 


(c) The outright prohibiting, dur- 
ing the war, of jurisdictional strikes, 
boycotts of materials, lock-outs, sym 
pathetic strikes, hiring of strike 
breakers, picketing of homes, and 
picketing by others than bona fide 
employees of the establishment pick- 
eted; and 

(d) The prohibiting of changes in 
the “closed” or “union” or “open 
shop” status of industries and estab: 
lishments, during the war, through 
the action of any agency of the Gov- 
ernment or otherwise than through 
the wholly voluntary agreement of 
the employers and the employed, 
without resort to strikes to compel a 


closed shop. 
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Members of the House Ask Questions 
and Suggest Changes 

This and the next two recommen- 

dations evoked animated interest on 

the whole 

to the asking of 


virtually 
led 


many questions and the offering of 


the part of 


House, and 
many suggestions of change, as well 
as the making of a few motions to 
The 
House at its 


amend. session demonstrated 
the 


and deliberative body of delegates 


best, as an alert 


from all parts of the country; and 


the varying angles of experience, 
local conditions, and points of view 
were disclosed and utilized for im- 
proving the text of the submitted 
recommendations. 

Every line and phrase of each rec- 


ommendation was scrutinized and 
tested by the House; and nothing 
was given formal approval, unless 


and until it expressed clearly and 


emphatically the consensus of 


opinion in the representative body. 
Through its chairman, the commit- 
tee submitting the report was equal- 
ly open-minded and ready to accept 
textual improvements, as well as to 
defend the substance of the recom- 
mendations. 

raking up Recommendation No. 
2, former President Beardsley, of 
California, asked as to the proposal, 
(c), to make it un- 
lawful to hire He 
asked for an explanation as to “how 


in sub-division 
“strike-breakers.” 


can we reconcile that with the pro- 
vision that we are in favor of keep- 
ing on working? And if labor union 
men refuse to work, why should we 
make it a law that the employer who 
wants to keep on working, and loyal 
citizens who are willing to produce 
munitions of war, shouldn’t have the 
right to work?” 


Bases of the Committee’s 
Recommendations Are Stated 


Chairman Ransom replied that 
“The recommendation of the com- 
mittee, and the consensus of opin- 
ion, I believe, of those who have 
been endeavoring to develop remed- 
ial legislation, is not that strikes 
should, under all circumstances and 
for all time, be prohibited outright. 


It has been deemed sufficient if there 


SESSION 


is assured, in the first place, a notice 


of intention to strike, and, in the 
second place, no strike unless it js 
authorized by a vote of the em. 
ployees, by a secret ballot under the 
auspices of the United States Con 
Service, which I bi 


ciliation ieve 


has, to a very marked degree, the 
confidence both of employers and 
labor organizations in this country 
and if, beyond that, there is a cool 
ing period during which indep nd 
ent national agencies may use th 
processes of mediation, conciliation 
fact-finding, and voluntary arbitra 
tion, to bring about a settlement of 
the dispute without a strike. Beyond 
that cooling period this recommen 
undertake to tak 


away from organized labor in per 


dation does not 
petuity the right to strike. 


“Under those circumstances and 
for the emergency, there should be, 
I believe, a provision against the hit 


Under 


circumstances and for the emergency 


ing of strike-breakers. those 
we would prohibit a jurisdictional 
strike, a sympathetic strike, a strike 
by way of boycott of materials, a 
picketing of homes, or a hiring of 
strike-breakers. In other words, ow 
proposals would mean, in the event 
that all of fail, 


during the emergency those particu- 


our processes that 


lar weapons, which are sometimes 


used, could not be resorted to.” 
What Is a “Strike-Breaker”? 


Mr. W. Eugene Stanley, of Kansas, 
that Mr. 
It means that you are shut- 


thought Beardsley was 


right. “ 
ting down that plant,” he declared 
“It means that that defense industry, 
if a strike is in effect, is shut down 
completely; and it seems to me that 
that phrase should be stricken, be- 
cause we are going on record here as 
saying that if these other things fail, 
and if there is a strike, the defens¢ 
industry must be shut down, and the 
employer cannot put men in there 
to work and carry on.” 

The chairman of the committee 
think so. 
tion, in judicial decisions, and in the 


did not “In past legisla 
decisions of the labor boards of the 
country,” he said, “the term ‘strike- 


breaker’ has a definite connotation 
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hich has nothing to do with the 
dinary hiring of employees upon 
ir own individual applications. 
term ‘strike-breaker’ arises out 
a collective arrangement with an 
ncy, which is made for the pur- 
se of making available a certain 
of labor at wages very much 
yond what is the prevailing rate 
the plant or industry, and with a 
nnotation that these men, who are 
fessional superseders of striking 
ployees, are in some way able to 
tect themselves against the ordi- 
ry picketing activities of organized 
or.” 
\{r. Stanley asked if 


would “have any objection to 


the commit 


irifying (c) by adding something 


the effect that nothing herein 
ill prevent, in the case of a strike, 
continuation of that industry in 
itional defense, in some form? I 
on’t want a misunderstanding on 
part of the Government that we 


tying up the industry.” 


The Term “Professional 


Strike-Breaker” Emerges and 
Is Accepted 


Chairman Ransom replied that, “I 
uuld regard it as both unnecessary 
1 unwise either to eliminate the 
phrase or to attempt such an ex- 
hold that 


House, in a matter of this public im- 


lanation of it. I this 


portance, should endeavor to see the 
This 


House would not want to adopt a 


cture straight and fairly. 


iragraph from which there had been 


tricken, or in which had been in- 


ted, multiplying words which 
led to encompass the whole picture 
the abuses which on either side 
hould be prohibited as to the 
ir industries for the 


token 


emergency. 


the same that we say 


picketing by others than bona 


de employees should go, by the 
me token that we say the picketing 
homes of workers should go, I say 
it the employment of the profes- 
mal strike-breaker, as that term is 
decisions, 


ell known in judicial 


egislation, and the decision of la- 


or relations boards, should go. 


Let’s look at the whole picture, and 
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not merely take a one-sided view.” 

Former President Beardsley was 
unconvinced, and moved to strike 
out from (c) the phrase “the hiring 
of strike-breakers.”. Mr. William 
Clarke Mason, of Pennsylvania, pro- 
posed as an amendment that the 
word “professional” be inserted be- 
fore “‘strike-breakers,”” in the text as 
it stood. Mr. Charles Markell, of 
Maryland, suggested that the phrase 


read “professional strike-breakers in 
the case of a lawful strike.” , Asked 
by Chairman Crump if he accepted 
this suggestion, Mr. Mason respond- 
ed that “I would be inclined to ac- 
cept it if I knew what an unlawful 
strike was. (Laughter) My difficulty 
is in trying to find words to carry 
the thought which this committee 
has so amply and so successfully put 
before the House. 

“I have great sympathy with all 
that this report has produced for 
your consideration. I think the chair- 
man of the committee has expressed 
for you all that I could say. He says 
that all that this language is intend- 
ed to convey is the prohibition of the 
use of professional strike-breakers to 
break a strike. It does not carry with 
it the thought, and there is no intent 
in the report, to prohibit an employ- 
er from employing those who nor- 
mally want to work for a hired serv- 
ice at a proper wage, but who will 
not take the place of the striker 
merely for temporary employment, 
on an exaggerated wage, to break a 
strike under conditions which we all 
know create trouble for everybody. 
That was the reason that I inserted 
the word ‘professional’.” 

Chairman Ransom accepted Mr. 
Mason’s proposal, “because my recol- 
lection is that the term is the one 
used in the so-called LaFollette Act.” 
This was confirmed by Mr. Sylves- 
ter C. Smith, Jr., of New Jersey. 
“Mr. Mason’s amendment apparent- 
ly reaches my Mr. 
Beardsley. “When I asked the ques- 
I had in that in Cali- 
fornia at least twice in the last six 
months we have had the United 
States Navy breaking strikes and hir- 
ing strike-breakers, and I am for it.” 


point,” said 


tion, mind 
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Other Verbal Changes Are 
Open-mindedly Discussed 


With this issue disposed of, Mr. 
Gay, of Virginia, asked if the phrase 
“or lock-out” would not better be 
omitted from sub-division ‘(a), in 
view of its inclusion in sub-division 
(c). The chairman of the committee 
thought this change should be made, 
for consistency. It was agreed on. 

Mr. John Kirkland Clark, of New 
York, wanted the word “war” sub- 
stituted for “defense,” in first 
line of (a). “I have no objection to 


the 


that if the House is agreeable to it,” 
said the chairman of the committee. 
Mr. Roy E. Willy, of South Dakota, 
asked “If there should be any dis- 
tinction what might be 
called defense industries or any nec- 


between 


essary type of civilian industry?” 
Chairman Ransom answered that, 
“In all of this legislation, war or de- 
fense industries are very broadly de- 
fined. My judgment is that the defi- 
nitions which have been in all legis- 
lation considered so far are sufficient- 
ly inclusive. As long as you are bas- 
ing your proposals upon the war 
emergency, I do that 
your present action should apply to 
other establishments, though I have 
some doubt whether, as the course of 
the war develops, there will be many 
industrial activities which 
side the scope of war.” 


not believe 


are out- 


“That was my point,” replied Mr. 
Willy. “I am thinking of our own 
local situation at home, where our 
biggest single industry is a meat- 
packing industry which, of course, is 
operated during peace times, but 
vital to the 
narrow construction on 


would be defense in- 
dustry. A 
your definition might limit a defense 
industry purely to those industries 
which had been created as a result 
of the emergency.” 

The chairman of the committee 
avowed that “I know of no legis- 
lation, enacted or pending, that 
wouldn’t include the meat industry 
as a ‘war’ or ‘defense’ industry.” 


Effort to Amend the Proposal 
so as to Apply to all Industries 


Mr. Willy persisted with an in- 
quiry: “Would there be any harm in 
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striking out that word ‘defense’ en- 
tirely?”” Chairman Crump reminded 
that the word “war” had been sub- 
stituted. 


“e 


I think there would be harm in 
two ways,” said the committee chair- 
man. “In the first place, the legisla 
tion would rest upon a different legal 
basis, and would not come within 
emergency powers. 

“In the second place, it seems to 
me that it would be a great mistake 
to make your definition so inclusive 
and so broad that the smallest local 
concern which wasn’t by any perad 
venture engaged in anything which 
related, directly or indirectly, to the 
war, was brought necessarily unde 
the jurisdiction of the Federal Gov- 
ernment. Such matters are, by and 
large, being pretty well dealt with by 
state agencies at present; and I think 
it will be far wiser to frame any pres- 
ent remedial legislation so as to 
bring it, 
emergency powers, and keep it re- 


keep it, within the war 


lated to industries on which there is 
Other- 


wise, you get into the sort of thing 


a manifest national concern. 


which we already have with the Na- 
tional Labor Relations Board, in 
that the administrative task becomes 
much too great because of the sweep- 
ing into federal jurisdiction of many 
local concerns which might bette 
have been left within the authority 
of the state.” 


In reply to a question by Mr. G. 


Aaron Youngquist, of Minnesota, the 


chairman of the committee stated its 
intention to be a recommendation of 
the outright prohibition of lockouts, 
in war industries during the national 
emergency. 

Returning to the question under 
immediate consideration, Mr. Joseph 
F. O'Connell, of Massachusetts, de- 
clared that he didn’t know “what a 
‘war industry’ is. We have jumped at 
the word. Courts and boards might 
construe it with an unfortunate nar 
rowness.” In sub-division (a), he 
moved to strike out the word “war” 
the 
words “necessary to carry on the 
war.” Mr. Clark, of New York, in- 
quired if Mr. O'Connell would accept 


and to insert, after “industries,” 


and add a suggestion that the ques- 
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tion of “necessity” be as decided by 
the Secretary of War or the Navy, or 
by the President or the Secretary of 
“Oh, no. I am opposed to 
retorted Mr. O’Connell. 


the 


Labor. 
that,” 
committee, Chairman 
that “Your 
tee didn’t bring here a definitive and 


For 
Ransom added commit 


amplified bill. There is on youn 
desk one of the typical bills which is 
That 


than ‘war.’ It 


now pending. used ‘defense’ 


rathe1 isn’t as broad 
as some of the other bills now pend. 
ing. We are seeking here to declare 
a principle, not the detailed drafts 
manship of a bill. If you want to try 
to work out here tonight the full 
text of a bill, you will find your com- 
mittee very agreeable. Your commit 
tee has sought to declare a principle 
rather than to indulge in niceties of 
the 
definition of clauses of a bill.”’ 


ultimate draftsmanship of the 


A Point of Order Is Made 
and Overruled 

\fter reading 
pending legislation, the committee 
told 
that he thought the phrase “war in- 
Mr. William C. 
Mathes, of California, made a point 
of order that, contrary to Article XII, 
the 


definitions from 


chairman Chairman Crump 


dustries” was better. 


Section 6, of 3y-laws, the com- 


mittee had not submitted to the 
House a draft of a bill embodying 
its recommendations. 

On this point of order, the chair- 
man of the committee stated that the 
provision of the By-laws “has many 
times been held not to apply to a 
situation where the request is for en 
dorsement of principles and the gen- 
eral substance of provisions. We are 
not asking for endorsement of any 
individual bill or a specific measure. 
We do not care who introduces this 
bill. We are asking for endorsement 
of ideas, and we are not offering 
niceties of draftsmanship on a _ par- 
ticular measure, for the scrutiny of 
the House. Under the repeated rul- 
ings throughout the history of the 
House, the committee was not under 
obligation to draft a bill of its own in 
order to ask for your endorsement of 
principles.” 


Chairman Crump ruled that the 
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point of order was “not well taken 
He added that “the rule 


is designed to cover 


referred to 
legislation of 
fered to the Congress or to some leg 
islative body for enactment, whereas 
this report is stated to be submitt 
for public consideration and disé 


sion. 


Mr. O’Connell’s Motion Is Lost and 
Mr. Willy Returns to the Fray 


Reverting to Mr. O'Connell's 
Mr. Carl Wilde, of 


pointed out that “the word ‘war’ has 


tion, Indiana 


been used in a number of pieces of 
we 1] dl 


fined meaning, and I think we would 


legislation and is getting a 


make a mistake if we attempted 


get away from that word. It wou 


be much more effective to say ‘y 


industries’; and we should not at 
tempt to go too fa with this legisla 
tion, because if we do the chances of 
getting it enacted will decrease in 
direct ratio.” 

Chairman Crump put Mr. O’Con 
nell’s motion to a anc it 


Mr. Willy. 


eflorts ob 


vote was 
defeated by the House 
sumed his “friendly” 
tain an outright prohibition of all 
strikes in any industry. “If we pass 
(a) in its present form as amended, in 
substance we are going to say to thé 
American public that notwithstand 
ing the emergency, in the event a 
dispute shall arise between the em 
ployees and their employer in som 
type of war industry, and that not 
withstanding the thirty-day cooling 
off period which is provided in your 
recommendations, if the employers 
and the employees have been unabk 
to arrive at a satisfactory settlement 
of their difficulties, the employees 
if they can 


strike, 


shall then have the right, 


to tie up that industry by a 


after ninety days. 
ntiment, | 


We are 


perfectly willing to do without new 


“IT only voice the s 


think, of our own people. 


automobiles and to do without tires 
and we are perfectly willing to do 
without sugar, we are perfectly will 
ing to submit to any type of regula 
that 
this war; but we don’t feel that any 


tion may be necessary to win 
type of industry that is essential to 


the future and the safeguarding of 
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our American interests and the win- 
ning of this war should be jeopar- 
dized by any type of a strike or lock- 
ut. 

“I don’t want to impose my judg 
nent against the judgment of your 
ommittee, but certainly I wouldn't 
be true to the people I represent here 
if I didn’t suggest that if you would 
use all of the first line of section (a) 
ind forget everything else and pro- 
hibit all strikes and lockouts during 
the continuation of this present 
emergency, you might possibly be 
reaching the real sentiment of the 


\merican people.” 


Outright Prohibition of all Strikes 
During War Is Debated 

Chairman Ransom replied that “I 
assume, Mr. Willy, that many mem- 
bers of this House would be in ac- 
cord with that view as a matter of 
their personal conviction. We are 
dealing with the matter here, with a 
sense of realities and practicalities. 
\ measure or a set of proposals to be 
sponsored by this Association may 
not go as far as the individual views 
of some or most of us might go. I 
feel that it is the part of wise states- 
manship and leadership, at the pres- 
ent time, not to undertake to abridge 
outright the right to strike. We shall 
accomplish all, or nearly all, the sub- 
stance of what we are seeking if there 
is required a secret vote by the em- 
ployees themselves in the appropri- 
ate unit; and I have great confidence 
in the patriotism and devotion and 
loyalty of the rank and file of employ- 
ees, when they can vote by a secret 
ballot. If beyond that you have all of 
the agencies of mediation and con- 
ciliation and fact-finding, appeals to 
public opinion, and then voluntary 
arbitration, given a chance to settle 
the strike, I don’t believe that contro- 
versies will get beyond the procedure 
that is outlined in this measure. As a 
practical matter your chance of get- 
ting legislation for an outright pro- 
hibition of strikes for the period of 
the war would be negligible or less.” 

Mr. Willy insistently asked: “Aren't 
we, if we adopt your resolution in its 
present form, approving in principle 
at least the right of labor to strike 
notwithstanding the nature or char- 
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acter of the emergency which might 
during the period of that 
Then he moved that so far 


exist 
strike?” 
as sub-division (a) is concerned, we 


strike out all of sub-division (a) after 


the word “industries,” appearing in 
the second line and add thereto the 
words “during the emergency,” so 
that the proposal will call for the 
prohibiting of all strikes during the 
emergency. 


Mr. Maguire, of Oregon, Makes a 
Spirited Reply 

Mr. Robert F. Maguire, of Oregon, 
came forward to declare that “with 
all due deference to the opinions and 
the motion of my old-time friend 
and that amendment 
would be about as silly and fatal a 
thing as this House could do. It is 
based upon the assumption that no 


roommate, 


strike occurs except by reason of the 
selfish and unjustified action of those 
who labor. Now it just happens that 
my own experience in labor relations 
has been on the part of the employer; 
but I have known some employers, 
and I have been employed by them, 
whose attitude with regard to their 
workers, wages and working condi- 
tions has at times been wholly un- 
reasonable (applause). If this amend- 
ment should go through, a recalci- 
trant, greedy, grasping employer, not 
willing to give decent working con- 
ditions, could refuse to bargain, re- 
refuse arbitration, 


fuse mediation, 


and his workers, his employees, 
would be wholly helpless. I would 
rather see this entire report thrown 
out of the window than to have such 
We 


not go before the people. We would 


an amendment carried. could 
lose all the confidence of the people 
if we should pass such an amend- 
ment.” 

Colonel Conrad E. Snow, of New 
Hampshire and the Army, asked if 
the transportation and communica- 
tions systems are “war industries.” 
Chairman Ransom replied that they 
had been, or were being, made such, 
by current legislation as to war 
powers. 

Mr. Willy’s amendment was put to 
a vote of the House and was rejected. 
Mr. Ernest S. Williams, of California, 


SESSION 


asked that the prefatory statement as 
to legislation be amended to read: 
“which will provide, among other 
things, for at least the following.” 
This was accepted by the committee. 


Other Suggestions Are Made and 
Considered 


The deliberative processes of the 
House and its readiness to consider 


re-phrasing any recommendation to 
assure that it reflected the decisive 
preponderance of opinion in the 


House, continued apace. Mr. Carl 
B. Rix, of Wisconsin, asked: “‘Is the 
committee satisfied that the prohibi- 
tion against all picketing of that na- 
ture comes within the decisions of the 
Supreme Court of the United States?” 
The chairman replied that “I do not 
doubt the power of the Congress in 
emergency legislation for war time to 
provide, if it sees fit, that there shall 
not be, as to war industries, the pick- 
eting of homes of their employees or 
the picketing by other than bona fide 
employees of the establishment pick- 
eted. I know of no decision of the 
United States Supreme Court which 
deals with that question of picketing 
in a war time emergency such as this, 
but there are plenty of decisions of 
the Supreme Court, running far back 
of the any of us, 
which hold that the governmental 
powers of self-protection by legisla- 
tion, in are su- 
preme.” 

When Mr. Rix pointed out that the 
recent decisions on picketing are 
based on the right of free speech, 
Chairman Ransom answered that: “I 
don’t think that the picketing of 
homes, or picketing by others than 


memory of 


a war emergency, 


those in bona fide employ, as to war 
industries in the national emergency, 
comes within my idea of free speech. 
In any event, I believe we may safely 
declare our views; and the trend of 
decision in the Supreme Court seems 
to me to uphold broadly the power 
of Government to protect itself, in 
its functions and its essential opera- 
tions, in a time of war.” 

Mr. Loyd Wright, of California, 
asked if the any 
recommendation “on the right of 
strikes to 


committee made 


sit-down or slow-down 


proceed.” The chairman answered 
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that “nothing as to slow-down or sit 
down strikes is offered in this par- 
ticular recommendation of legisla 
tion. The subject is referred to in 
the third recommendation. ‘There 
is very great difficulty in developing 
a practicable and enforceable statut 
against slow-down or sit-down strikes, 
and we have not tried to include it 
here. Personally, I don’t believe that 
that kind of strike is seriously within 
the category of what we are con 
cerned about at the present time. 
If you will examine in the report the 
kind of strikes which are taking place, 
unfortunately, in defense industries, 
sit-down 


the avowed slow-down o1 


strikes do not enter much into the 
present picture.” 

Mr. Stuart B. 
ginia, asked if the committee would 


Campbell, of Vi 


consider using, in the first line of (a), 
the phrase “strikes of any kind.” The 
chairman replied: “We can use more 
words, and say the same. thing. 
‘Strikes’ means all types and kinds 
“The prohibiting of strikes’ in war in 
dustries seems about as inclusive as 


you could make it.” 


Broadening of Prohibition Against 
Boycotts Is Suggested 

A new and difficult problem in the 
law of present-day methods of labor 
organizations was broached by Mr. 
Markell, of Maryland, in connection 
with the committee’s recommenda 
tion of outright outlawry of “boy 
cotts of materials” as to war in 
dustries and during the war emei 
gency. “There is no more tyrannical 
thing imaginable than the boycotts 
declared Mr. Mar- 
kell. “The committee’s reports show 


of individuals,” 


several serious strikes within the last 
week or so, one where employees un 
dertook to boycott a supervisor, who 
had been employed for twenty-five 
years, because they didn’t like him. 
How we are going to avoid cases lik« 
this difficulty, how we are going to 
maintain discipline among any em- 
ployees at all, when the boycott of the 
individual, when his whole existence 
and his right to get any work at all, 
is subject to the will of his subor- 
dinates, I don’t understand. It has 
never been lawful until recent deci 
sions of the Supreme Court.” 
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Mr. Markell suggested that the 


words “‘of materials’ be deleted, or 
that the words “or of individuals” 
be added, in sub-division (c). The 
chairman of the committee, at Chair- 
man Crump’s request, commented on 
this as follows: 

“Boycott of materials, in labor 
legislation, is a definitive term which 
has a definite connotation. I do not 
believe the term ‘boycott of individ- 


uals’ has any such definiteness. A 
situation took place, within sight of 
my office, the other day, in which the 
men at shipbuilding yards, engaged 
in most urgent repair work on ships 
damaged by enemy action, quit work 
because of what seems to be a Strange 
reason for men to quit work in such 
atime. They thought their foreman 
was profane! (Laughter) In my days 
and nights at work in a closed shop 
industry, | had supposed that men 
would quit if their foreman wasn't 
reasonably profane. But I don’t think 
that can be brought within ‘boycott 
how 


that 


of individuals.’ I don’t know 


you. can practicably include 
That kind ol 


you have to deal with unde 
There has to be 


category. situation 
you! 
other provisions. 
some latitude allowed to employees, 
in protesting against the conduct ol 


‘brass hat’ supery isors.”’ 


The “Closed Shop” During the 
Emergency 

The House passed next to its con- 
sideration of subdivision (d) of the 
specific recommendations, which re- 
lated to a “closed shop.”” Mr. Henry 
[. Quinn, of the District of Columbia, 
inquired as to the phrase “‘otherwis 
than through the wholly voluntary 
agreement of the employers and the 
( mploye ag, etc: “Let ws suppose that 
a plant devoted to war work has al 
ready recognized the bargaining 
agency, say the C1 O or the A F of L 
or some other agency, due to the 
fact that there may be fifty-five per- 
cent, or 5500 out of 10,000 men, who 
happen to belong to that particular 
union. Would you say that if the 
C I O, the bargaining agency com- 
posed of fifty-five percent of the em 
ployees, got together with the em 
ployer and agreed to close out the 
shop because the other men didn’t 
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belong to the union, that that would 
be a voluntary agreement between 
the employer and the employees?” 

Chairman Ransom replied that 
“I do not think you should undertak¢ 
to say, during the emergency, that 
the lawfully established and duly 
authorized bargaining agent may not 
agree with the employer for a change 
in the status as between open, closed, 
or preferential shop. If the employer 
prefers a closed shop, as employers do 
in many plants in some industries 
and the employees have indicated 
their majority desire for a closed 
shop, I do not think it is any function 
of law to forbid that.” 


Voluntary Agreement with the 
Authorized Agency Should 
Not Be Banned 


“Mr. QuINN: You mean, then, the 
employer should agree with the bar- 
gaining agency, which really repre 
sents only fifty-five percent of the 
employees, to close shop? 

“JupGeE Ransom: If the bargain 
ing agency has been lawfully estab 
lished and certified and authorized, | 
believe that we would do violence to 
our whole concept of law if we did 
not recognize the right of the em- 
ployer to agree with the authorized 
bargaining agency as to the type of 
open, closed, or preferential shop, so 
long as there is no resort to a strike, 
and so long as there is no coercion or 
action on the part of the government, 
on the part of the war power, to 
compel or induce the employer to 
agree to something he doesn’t want. 

“Mr. QuINN: Well, to me, then, 
this (d) is a pretty meaningless prop- 
osition, but as long as you think 
that is the view that should be taken 
of it, then I move to amend the last 
line, or the next to the last line, 


where it says, ‘without resort to 
strikes,’ and add after ‘strikes,’ ‘or 
threats of strikes.’ ” 

This suggestion was accepted in 
behalf of the committee. In response 
to a question by Mr. E. Paul Mason, 
of Maryland, the chairman of the 
that all sub-divi- 

No. 2 
relate to war industries only, for and 
Mr. Sidney 


committee stated 


sions of Recommendation 


during the emergency. 
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leiser, of Oregon, questioned the 


need for the words, “without resort 


to strikes, or threats of strikes, to 
ompel a closed shop.” 

“] don’t suppose they are 1 igorously 
necessary,” declared the chairman, 
but I do believe it is wise to indicate 
and negative definitely the possibili- 
ty of resorting to strikes, because the 
theory of the law is that even during 
ind after a strike, an employer is 
still a free and voluntary bargaining 
went.” 
Ex-Judge Carey Says New Jersey 

Supports the Recommendations 

Chairman Crump was about to put 
the motion to adopt Recommenda 
tion No. 2, 


Carey, of New Jersey, came up to 


when ex-Judge Robert 


the microphone. As always, he was 
warmly greeted by the House. “I have 
a real honor here,” he said, “in speak- 
ing for the unanimous delegation 
from the State of New Jersey, for I 
speak the voice of all of them now. 
| speak particularly happily from 
New Jersey because, of all the states 


in the Union, we today are doing 


more war work—yes, more war work 
than any other state; and yet what 
| say is, I think, the sentiment of 
everybody in our state. 

“First we want to congratulate the 
committee that has made and pre- 
sented this splendid report. I have 
been identified with this House for 
I don’t know how many years, and 
it is the finest report I have heard 
here. Perhaps I 


while I have been 


think that way because I realize the 
importance of this report, and its 
operation today, but I want to go 
further. I want to congratulate the 
committee not only on the presenta 
on of this fine report, but I want to 
congratulate them upon the sanity, 
and the courage, of the recommenda 
tions they have made. (Applause) To 
nothing could be more 
New 


through me, unanimously is back of 


my mind 
opportune. Jersey, speaking 


the recommendations of this com- 


mittee.” 


Judge Carey Says that Lawyers 
Should Speak Out on These 
Issues 
“We look at that flag (pointing). 
Today I heard from this platform 
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two wonderful speeches, one from 
ihe President of our Association, and 
one from the Attorney General of the 
United States; and they suggested, 
‘What are we lawyers to do in these 
days of war? What are we lawyers 
to do?’ Our President pointed to 
that flag and suggested that two mil- 
lion of our young men are fighting 
on the battle fields now, or are ready 
to fight, most of them getting $21 a 
month for the service they are per- 
forming. And it was suggested that 
these young men are not fighting 
under any limitation of eight hours 
per day, or forty hours per week; 
they are battling for us twenty-lou 
hours every day in the week. 

“This resolution simply says to 
the world that the lawyers, when they 
get a chance to place themselves on 
record, are not going to run away. 
They are going to stand up, no 
matter whether anybody likes it or 
not. 

“These resolutions are right to the 
point. Anybody who reads them can 
understand exactly what they mean. 
Ihe whole world will know, if we 
adopt these resolutions, just what we 
think of the strike problem in war. 
There can't be any question about it. 
The lads who are battling for that 
flag are not doing it for $21 a month; 
they are doing it for the honor and 
glory of that flag. And so let the 
Bar, represented by you and me here 
the Bar 
stand up, unanimously, without a 


tonight—let unanimously 
single dissenting voice, no matter 
whether we like the phraseology o1 
not—unanimously stand behind the 
committee and adopt these resolu- 
tions just as they have been presented, 
with the amendments that have been 
accepted by the committee. That is 
New Jersey's view.” (Applause). 
Chairman Crump then put Recom- 
mendation No. 2 to a vote, with the 
amendments accepted by the com- 
mittee; and it was adopted unani- 


mously by the House. 


Ending of Deferment of Those Who 
Unlawfully Strike in Essential 
Industries 

As offered by the committee, Rec- 
ommendation No. 3 read as follows: 


(3) That the Association favors the 


enactment, at this time and for the 
emergency, of legislation which will 
provide, in substance and effect, for 
the immediate drafting into the armed 
forces of the United States, of any 
striking worker who is subject to mil- 
itary or naval service, has received de- 
ferment because of his employment in 
an essential war-time industry, and 
thereafter strikes or absents himself 
from work, or takes part in a slow- 
down or sit-down, because of any labor 
dispute; also, that workers not subject 
to the Selective Service Act shall, if 
they go on a strike, absent themselves 
from work, or take part in a slow- 
down or sit-down, because of a labor 
dispute and during the period of no- 
other 
such 


tice, mediation, arbitration or 

proceedings for settlement of 

dispute, be deemed thereafter to be 

“undesirable persons” and barred by 

law, for a period of time, from work- 

ing thereafter in any plant engaged 
in fulfilling a contract with the gov- 
ernment. 

The 
said that “There is an existing pro- 
under which certain 
time 


chairman of the committee 
vision of law 


persons are from time to 
deemed ‘undesirable’ by the Secretary 
of War, or the Secretary of the Navy; 
and despite their high proficiency 
in engineering, or their construction 
experience, they are barred from 
war work merely because of their 
views. This is an effort to extend the 
same proposition to the defense of 
the right of the people of this coun- 
try to maximum and uninterrupted 
production in war industries.” 
Lively debate ensued. Mr. George 
H. Armistead, Jr., of ‘Tennessee, 
questioned the necessity of enacting 
“legislation to place in the service 
any man who goes out on a strike.” 
He said that he is a member of a 
draft board; and he knew that his 
feel that 


they already have the right to re- 


board, and many others, 
classify deferred registrants so as to 


end industrial deferments if the 


recipients strike in essential in- 


dustries. Chairman Ransom said 
that “there seems to be some doubt 
or difficulty about it,” although some 
draft boards are reported to have, 
during the past few days, taken up 
successfully with the Selective Service 
authorities their right to end defer- 
ments under such circumstances. “I 


believe it is the unanimous view of 
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your committee that a_ legislative 
declaration of an unequivocal char- 
acter will help make unmistakable 
the purpose of the people of this 
country to protect their right to 
maximum production in war in 
dustries. Such an enactment seems 
to be under consideration in the 


Congress.” 


Change in the Form of the 
Declaration Is Favored 


Mr. Armistead, of Tennessee, pro- 
posed that Recommendation No. 3 
read “That the Association approves 
the immediate drafting into the 
armed forces of the United States,” 
etc., without calling upon the Con 
gress to adopt legislation. 

Mr. James L. Shepherd, Jr., of 
Texas, also a member of a local draft 
board, urged the House not to adopt 
Recommendation No. 3, because it 
would penalize the worker if he did 
strike. “You and I know that in most 
strikes which occur in industry a 
large number of the men who go out, 
do so against their will; and yet this 
proposal would, in effect, provide 
for the immediate drafting into the 
armed forces of every man who went 
out on strike, if he had been deferred. 
He may have gone out against his 
will, as a member of the union; and 
he may be obligated to go out when 
the others go out.” 

Mr. Teiser, of Oregon, asked if it 
was the committee’s intention to in- 
clude, after the words “labor dispute,” 
in the first part of the resolution, the 
same phrase as follows the same 
words in the latter part of the resolu 
tion. “Is it intended to end the de- 
ferment of workers who go on a 
justifiable strike, after the cooling 
period has expired?” Chairman Ran 
som said that, as submitted, the rec- 
ommendation would be open to that 
construction, but he thought it would 
be appropriate to include the same 
limitation as to both classes of cases. 


The Committee Amends Its Proposal 
to Get Unanimous Support for a 
Declaration of Principle 


Mr. Armistead moved that Recom- 


mendation No. 3 read: 
(3) That the Association approves 
the immediate drafting into the armed 
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forces of the United States of any 
striking worker who is subject to 
military or naval service and received 
deferment because of his employment 
in an essential wartime industry and 
thereafter strikes or absents himself 
from work ... etc. 
“To get as nearly 
action in behalf of the principle as 


unanimous 


we can,” the chairman of the com- 
mittee accepted this amendment; 
accepted the insertion of the word 
“legislation” after “also” at the 
beginning of the second part of the 
recommendation; and accepted the 
suggestion of Messrs. Rix and Teiser 
to add, after the words, “labor dis- 
pute” in the first part, the phrase, 
“and during the period of notice, 
mediation, arbitration or other pro- 
ceedings for the settlement of such 
dispute.” 

It was evident that a consensus 
of reasoned opinion had been arrived 
at in the debate in the House, from 
the experience and viewpoint of all 
parts of the country; and the com- 
mittee wisely bowed to this delibera- 


tive judgment. 


Keeping Men at Work Should 
Be the Objective 


Mr. Rix still felt that this recom- 
mendation needed further consider- 
ation and clarification. 

“It seems to me that the entire 
purpose of this legislation is to keep 
men at work, to turn out the prod- 
ucts of war, and that to put in a 
penalty to prohibit men from work- 
ing for any length of time will simply 
undo what the purpose of this whole 
thing is. We want to keep them at 
work. We don’t want to bar them 
from work.” 

“What seems to be needed on this 
matter,” replied Chairman Ransom, 
“is a deterrent against individuals 
going on improper and unauthorized 
strikes merely because some local 
delegate or agent or president of a 
local union orders them out. There 
needs to be a deterrent against the 
individual.’’ Mr. Clark, of New York, 
proposed a change of sequence in the 
phrasing. 

“It seems to me that we are losing 
sight of one important consider- 
ation,” declared Colonel Snow, of 
New Hampshire, speaking as to the 
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first part of the resolution. He was 
in the uniform of the Army. “Ar 
we not, by the adoption of this 
paragraph, turning what should be 
an honor into a penalty? Is not selec- 
tion for service to one’s country by 
the Selective Service Act properly a 
privilege and an honor, and not a 
punishment? It seems to me that il 
that is so, and if the adoption of this 
resolution is not necessary, it is at 


least unfortunate.” 


Previous and Recent Precedents Are 
Cited 

Chairman Crump of the Hous¢ 
pointed out that “these provisions 
follow very closely an action taken 
by President Wilson, or a threat ol 
action by him, with reference to some 
arms Company in Connecticut during 
the first World War.” The chan 
man of the committee added that, “It 
follows also the action which was 
taken under the Selective Service Act, 
with respect to the Columbian 
Bronze strike on Long Island within 
a relatively few days, where men, 
after having been out a week—they 
were working on ship propellers for 
the Navy, and they had pleas from 
Sidney Hillman and others to go 
back to work—but the local author- 
ities finally got Selective Service of 
ficials in Washington to treat the 
matter, under the Selective Service 
Act, asa penalty. Three strikers were 
reclassified as 1A, after having been 
deferred for work in this essential 
industry; and the production of 
propellers for the Navy was promptly 
resumed.” 

Before the vote was taken, Mr. 
Ernest S. Williams, of California, 
asked if Recommendation No. 3, as 
it had been amended by the com- 
mittee, expresses “the feeling of the 
Association that the stated results 
should ensue, or does it call for 
legislation or action by the Govern- 
Chairman Ransom replied 
that, as to workers deferred under 


ment?” 


the draft, it states and “approves” a 
principle; “‘as to workers not subject 
to the Selective Service Act, it 
necessarily calls for legislation, and 
so states.” Mr. Williams suggested 
that, as to the first part, the resolu- 


tion might state “that regulations 























lirected to the draft board or the serv 
ce agency be adopted, implement- 
ing the Service Act to that effect. I 
don’t think there is any regulation 
ow in effect that in so many terms 
calls for a reclassification under those 
onditions. Even if the legislation 
it the present time does comprehend 
hat, it certainly would not do any 
arm to have new regulations 
idopted implementing the statute to 
hat effect, calling the matter directly 
to the attention of local service 


yoards.” 


Recommendation No. 3 as 
Amended Is Adopted 

‘JupbGE Ransom: The resolution 
is it stands would be a declaration 
{a point of view and not a demand 
for either legislation or regulations. 

“CHAIRMAN Crump: And the Chair 
understands that that would carry 
with it the implication of whatever 
is necessary to carry that point of 
view into effect.” 

The Chair then put Recommen 
dation No. 3 to a vote of the House. 
It was declared adopted. Some votes 
in the negative were for the first time 


vident. 


“Fighting the War on a 40-Hour 
Week” 

I'he committee then presented its 
Recommendation No. 4, as follows: 
That the Association favors the 
enactment, at this time and for the 
emergency, of substantially the prin 
ciples of the Reed Biil (S. 2232) as 
to limitations on the hours of labo 
and as to overtime pay, with a sug 
gestion that the bill be extended so 
as to affect all of the applicable stat 
utes but retain a 48-hour week with 
time and a half” for hours worked 

in excess of 48 hours in any week. 
Chairman Ransom stated to the 
House that “the Reed Bill, as it 
stands, provides simply that no em- 
ployer shall be deemed to have 
violated Section 7(a) of the Fai 
Labor Standards Act of 1938 by em- 
ploying any employee for a work- 
week in excess of forty hours, during 
the remainder of the present war and 
lor a period of six months there 
after, if such employee receives com- 
pensation for his employment in 


excess of forty-eight hours during 


such work-week at a rate not less 
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than one and one-half times the 
regular rate at which he is employed. 

“There are, and I will list for you 
if you wish, some seventeen statutes 
of the Government which now 
operate either physically to limit the 
hours of labor in war production or 
to continue under wartime condi- 
tions the penalty which was original- 
ly enacted to deter working more 
than forty hours, at a time when it 
was deemed necessary and in accord 
with public policy to penalize the 
employer trom working his men 
more than forty hours, the purpose 
being, as it was then called, to spread 
the work. 

“So the recommendation of your 
committee is that you favor the 
principle of the extension but that it 
should relate to all of the seventeen 
statutes and not merely to the Fair 
Labor Standards Act commonly 
known as the Wage and Hour Act.” 


Some Diversity of View as to 
Method Is Disclosed 

Mr. Carl Wilde, of Indiana, asked 
“whether the Reed Bill purports to 
invalidate provisions of contract pro- 
viding for overtime for work in 
excess of forty hours a week, and, if 
not, what would be the effect upon 
the eighty percent of unorganized 
workers who don’t have the benefit 
of union contracts specifically provid- 
ing for overtime for work in excess 
of forty hours a week?” 

Chairman Ransom replied as to 
this troublesome question inherent in 
emancipating wartime industry from 
peacetime restrictions: 

“The Reed Bill does not relate 
to anything except the Fair Labor 
Standards Act. In the second place, 
there are many of these contracts in 
defense industries where the hours 
provision now is in the contract by 
virtue of statutes which would be 
suspended for the war emergency 
in the event that the principle of the 
Reed bill were applied to all the 
statutes and defense contracts. In 
the third place, I have no doubt that 
any collective bargaining contract 
now in force is subject to the emer- 
gency powers, the war powers of the 
Government. The purpose of the 
present resolution is a declaration in 
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recognition of the principle that you 
can’t fight a war on seven seas and in 
all the lands, under the psychology 
of a forty-hour week.” 

“Mr. Witpe: Would that apply 
to the unorganized? 

“Jupce Ransom: I do not believe 
that that result would follow, in view 
of the manner in which the war 
powers of the Government would be 
exercised, in the event there were a 
definite declaration of the public 
policy of the United States through 
a statute such as this. Conceivably 
there are some situations where rel- 
ative inequality would still result. 

“Mr. TeIser (Oregon): Aren't we 
more concerned with the Govern- 
ment’s getting the work out than we 
are with individual labor, whether 
they shall labor under unions or not 
labor under unions? 

“JupGe Ransom: I believe the 
whole purpose of a declaration of 
this sort is, if possible, to establish 
in industry, by declaration of gov- 
ernmental policy, a condition more 
favorable to maximum production.” 


Opposition to the Hours 
Recommendation Develops 


Mr. Helm, of Kentucky, opposed 
the recommendation. “The purposes 
of the recommendation which we 
have adopted,” he said, “have all 
been to attempt to hold the status 
quo in labor matters. We all want 
to do that, so as to step up as much 
as possible the work in these defense 
industries. I think it is evident that 
we are unanimously in favor of doing 
that in every way possible, and we 
have adopted all of these other pro- 
visions with the idea of maintaining 
the status quo. 

“This provision has to do with 
hours, and we would all like to 
extend the period of hours to fifty- 
six or whatever number you want. 
We are in favor of working the limit 
in order to bring out the greatest 
war production, but this particular 
recommendation is not limited to an 
hours’ provision and it is not limited 
to a status quo provision. It is in 
effect a reduction in wages for the 


laboring man, when that man is 
required to pay those prices which 
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we are now trying to peg because 
they are going up. 

“TI think it is unfair that we should 
ask of labor that they should consent 
to all these other things and to main 
tain a status quo on all the others, 
and still 
wages by making it a forty-eight hour 


stand for a reduction in 


week instead of a forty-hour week. 


I am in favor of fifty-six hours a week, 


any number want, when the 


actual effect of the Fair Labor Stand- 


you 


ards Act is really just to raise the 
wages. I would be in favor of the 
forty-eight hour week permanently, 
but if this provision is to provid 
for a status quo during the period 
of war production, we ought to play 
fair with the laboring man by keep 
ing it On a status quo proposition. 


Russia Has Not Changed 
Its Overtime Pay 


“According to the book written by 
Mr. Walter Duranty, out just lately, 
the Russians told the men in the 
factories, “You keep right on with 
the the 


bonuses, with the same regulations 


same overtime, with same 
that you had before,’ and that went 


into effect more than a year before 


Russia got into the war. They have 
gone forward and have accomplished 
things, as we know. 

“I say it is not for us to ask that 
the 
this. I 


laboring man should swallow 
live in a district where the 
man who represents my district in 
Congress belongs to my party. I have 
a right to expect that he would listen 
to me if I asked him to vote for such 
still I 


from a practical standpoint that I 


measures as this, and know 
could not ask him to support legisla- 
tion which would take away from the 
laboring man the right to a great 
many things and at the same time 
take away from him the wages which 
he now earns for the same number 
of hours.” 


Mr. Smith of New Jersey 
Speaks in Opposition 

Mr. Sylvester C. Smith, Jr., of New 

“T dislike 


m\ 


Jersey, declared that, very 


much to disagree with friend 
Judge Ransom, but I am opposed to 
the adoption of this resolution. I 


think we are getting out of the field 


in which we lawyers have a peculiar 


ability to do some constructive work. 
The 
procedures. 
thing which I think is economic, with 
with the 


first resolution stated orderly 
This deals with some- 
manufacturing 
that 
dustries. I do not know enough about 


processes, 
conditions exist in certain in- 
it, and I do not find in the report 
the factual basis which sustains the 
little 


“Last Friday I heard the general 


knowledge that I do have. 


manager of an industry that employs 


several hundred men say that he 


thought this forty-hour week and 
overtime was a good thing. His com 
pany is working on material necessary 
for the production of tools for air- 
craft production. They have govern- 
ment inspectors there. He says that 
the present forty-hour week and over- 
time is satisfactory, that they have 


these other shifts and he is in favor 


of it. The question was raised by a 


member of the board of directors 
who objected to it. 

“I feel that we are getting out of 
our peculiar field in adopting this 
resolution. I should like to hear from 
the manufacturers on this 
subject. I should like to find out 
whether the Walsh-Healey Act, one of 
the acts specified, has in effect inter- 
I find from 


more ol 


fered with produc tion. 


other people with whom I have 
talked that this is not something for 
lawyers. It is a question to be pre- 
the 


that if the Government finds 


sented to Government; and | 
believe 
that 


war production, they will adopt the 


out there is interference with 


proper rules and regulations and 
laws, if necessary, but I do not think 
this is in the same category with 
Resolutions |] and 2 as to procedure. 
I think it is a matter beyond our 
field, and I unfortunately have to 
differ with Judge Ransom; and I am 
opposed to the adoption of this reso- 
lution. I 


qualified to pass upon this matter 


don’t think we are well 
on the present basis of the factual 


situation reported.” 


Recommendation No. 4 as to a 
40-Hour Week Is Adopted 
Chairman Ransom closed the de- 
bate in support of the recommenda- 


tion. “In earlier years,” said he, 


“when this House, on the recommen- 


dation of this committee, went on 
record as favoring the principle of 
the 40-hour week as established in the 
Wage and Hour Act and urging a 
fair trial of its operation and effects, 
Mr. Smith and I, and many of you, 
sat here and voted for it, and thought 
such a declaration was within the 
province of the House and the com 
mittee, as of course it clearly was, 
under our constitutional provision 
as to the committee. Now, when the 
life of our country and our profession 
is at stake, and we have a different 
issue as to continuing in wartime 
the penalties which were prescribed 
for different social purposes when it 
was thought undesirable for men to 
work more than forty hours a week, 
Mr. Smith thinks it 


purposes to suggest a suspension OI 


is Outside ou 
amendment of the Act which he and 
I voted here to endorse. 

“They had a forty-hour week in 


France, and I they would 


have liked to have kept the status 


suppose 


quo; but the men who are now work- 
ing seventy hours a week in French 
factories, for their Nazi conquerors, 
probably wish they had gone to at 


least forty-eight before the invasion 


of their country. 

“This is a matter where, so far as 
wages are concerned, there are bound 
to be readjustments, but with Eng- 
land and every other country which is 
engaged in this war working on longer 
schedules of hours, we cannot in my 
opinion tolerate much longer a con- 
dition under which there happen the 
incidents that are shown in this re- 
port as happening all too frequently 
during February; for example when, 
in response to orders of a government 
department, a concern puts in a ten- 
hour shift, and thousands of work- 
ers leave their jobs in shipbuilding 
on the Pacific Coast at the end of 
eight hours, because, they say, ‘Eight 
hours a day, five days a week, is all 
we will work’; to save even their own 
coast, with submarines along that 
coast, and our men in distant seas 
needing desperately the 100 destroy- 
ers being built in those yards.” 

Chairman Crump put Recommen- 


dation No. 4 to the House, and it 
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vas adopted by a large vote, some 
noes” being heard when the negative 


was asked for. 


Further Federalization of Social 
Security Is Opposed 
chairman of the committee 


The 
then moved its Recommendation No. 
5. as follows: 

(5) That the Association favors the 


enactment, at this 
of legislation 


time and for the 


emergency, which will 


forestall and prevent further general 


and substantial increases, espe 
cially in the wage 


groups, except where the actual need 


wage 


higher-bracket 


therefor is determined by fact-findings 


by an independent, impartial and 


competent agency of the government 

In explanation and support, Chait 
man Ransom said, “This is along 
the line of what Commissioner Leiser 
son, of the National Labor Relations 
Board, said the other day, that ques 
tions of policy of this sort are too big 
War Labor Board: 


for the they 


and final session 


HE fourth 
brought the 


meet Ng to an 
Tue sday 


adoption 


im™m- 


resstve climax forenoon, 
of a 
“all- 


was some “Dust- 


nd witnessed the 
thorough-going program for 


Ther 


ness as usual,” although the regular 


ut” action. 


ist of reports by Sections and Com- 
mittees, on subjects unrelated to the 
ir, had intentionally been withheld 
om the calendar of this meeting. 
Then the 
oncluded its labo 


(s forthright report 


Coordination Committee 
s and brought in 

Its program fon 
ted unanimously and 
although 
House 


d sposed to avoid using the word 


fion was adop 
7 . , 
tbstantially as _ offered, 


nany members of the were 
defense,’ in Committee 
Probably the 


most significant report ever made by 


nomen- 
clature. clearest and 
a Budget Committee received rapt 
the did 


also a statement and appeal by the 


attention from House, as 
Committee on Ways and Means. The 
Committee on Draft reported, and 
the House adopted, several notable 
President 


closed the meeting with a stirring 


resolutions. Armstrong 
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should be declared by the Congress. 
The language of the resolution is 
substantially the purport of the rec- 
ommendation which Federal Price 
\dministrator, Mr. Henderson, made 
to the War Labor Board within the 
past ten days or two weeks.” 

The 


no debate, and was adopted unan- 


recommendation occasioned 


imously by the House, amid applause. 
The 


moved its 


committee presented and 


Recommendation No. 6, 


as follows: 


(6) That the Association 
further extensions of federal control 
over and unemploy- 
ment benefits, during the emergency; 
that the Association especially opposes 
encroachments on the present powers 
and provisions of the state govern- 
ments in those matters; and that the 


oppt SeS 


social security 


\ssociation favors dealing with the 


needs of temporarily displaced work- 
ers, pending the conversion of plants, 
on an adequate temporary basis with- 
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statement of the lawyers’ love of their 


country. 


HIS meeting of the House moved 

to notable heights in its fourth 
and final session, held Tuesday fore- 
noon. First, there was routine busi- 
ness. 

Amendments to the by-laws of the 
Junior Bar 
sented by Chairman Thomas B. Gay 
of the Rules and 
Calendar, in lieu of the special com- 


Conference were pre- 


Committee on 


mittee appointed by the Chairman 
of the House. The amendments were 
approved by the House with minor 
changes acceptable to the Con- 
ference. 

Chairman Gay also moved ap- 
proval of amendments of the by-laws 
of the Section of Mineral Law, with- 
out change. This was voted by the 
House. 

Amid applause, Secretary Knight 
announced informally, for the in- 
formation of the House, the nomina- 
tions made by the State Delegates 
at their meeting that morning as 
follows: For President, George 
Maurice Morris, of the District of 


out disturbance of existing federal and 

state systems of social security. 

Chairman Ransom said that “This 
is along the line of previous reports 
of your committee and the actions 
of the House on similar questions. 
Since this report was prepared, I 
believe that the National Administra 
tion, through its leaders in the Con- 
gress, has practically accepted the 
view expressed in the latter part of 
this recommendation.” 

Recommendation No. 6 was put 
to a vote and was carried unan- 
imously. 

The third session of 
thereupon recessed at 11 o’clock until 


the House 
Tuesday morning, thereby ending a 
notable session of public service. Ex- 
cerpts from the report of the com- 
mittee, with the text of its recommen- 
dations as amended to the form 
adopted by the House, are published 


elsewhere in this issue. 


for Chairman of the 


House of Delegates, Guy Richards 


Columbia; 


Crump, of California; for Secretary, 
Harry S. Knight, of Pennsylvania; 
for Treasurer, John H. Voorhees, of 
South Dakota; 
Board of Governors: First Judicial 
Clement F. Robinson, of 

Maine; Second Judicial 
Berry, of Hart- 
ford, Connecticut; Sixth Judicial 
Circuit, Charles W. Racine, of Tole- 
do, Ohio; Tenth Judicial Circuit, W. 
Eugene Stanley, of Wichita, Kansas. 


for members of the 


Circuit, 
Portland, 
Circuit, Joseph F. 


Amended Form of Bankruptcy 
Bill Is Recommended 
Mr. John M. Niehaus, Jr., of 
Illinois, Chairman of the Section of 
Commercial Law, offered a_ resolu- 
tion, in behalf of the Section, as 
follows: 

Wuereas the Council of the Sec- 
tion of Commercial Law, after full 
consideration, favors permanent ten- 
ure in office, salaries, pensions for ref- 
erees in bankruptcy; and 

WueErEAS all these elements are set 
forth in H. R. 4349 as now amended, 
following suggestions by the special 
committee of this Section appointed to 
consider this legislation; 
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THEREFORE BE 1T RESOLVED That 
the Association recommends the enact- 
ment by the Congress of the United 
States of H. R. 4394 as amended in 
the committee print of February 18, 
1942. 

Chairman John Kirkland Clark, 
of the Committee on Draft, to which 
the resolution had been referred, 
reported that the committee had 
found it “proper in form.” In sup- 
port of the resolution, Mr. Niehaus 
said that the present draft of the 
bill “incorporates practically all of 
the suggestions of our committee and 
does in our judgment materially im- 


prove the original draft of the bill.” 


“This is a_ bill,” declared Mr. 
Niehaus, “primarily to put referees 
on salaries, to redistrict the United 
States, and to reduce the number of 
referees from some 473 to about 150 
to 200, to have them all full-time of- 
ficers as far as possible, to provide 
certain tenure of office and pension 
funds and matters of that kind. 

“Many of the members of our 
Council think they haven't gone far 
enough; that the ultimate hope for 
the proper administration in bank- 
ruptcy would be bankruptcy courts 
similar in form to our district courts, 
but it seems there is no opportunity 
for such a matter to come up at the 
present time. 


District Judge Would Be Restored 
to Proper Powers 


“In the original bill the district 
judge had very little power. In this 
bill we were successful in putting the 
district judge back into the sphere 
where we think he belongs so he 
would have a say all through—not 
only the power of appointment, but 
he would be notified with respect 
to everything that his 
district, that they might have the 


concerned 


benefit of his judgment in connection 
with it. 

“We feel, in our Council, that we 
have now changed the bill, which is 
very much better than it was a year 
ago, than it was six months ago; we 
have incorporated many things into 
this bill which are quite acceptable 
to the Judiciary Committee of the 
House; and we have nothing more 
to suggest at the present time. Since 


304 


it is not the position of this Associa- 
tion to be obstructionists, our Coun- 
cil believes that we should present 
this resolution to you. Our motion 
for approval is related only to the 
February 18 draft, now before you.” 

Chairman Niehaus’ resolution was 
adopted by the House, without oppo- 
sition. 


Committee on Coordination 

Presents a Vigorous Report 
Chairman Crump then recognized 
former President Jacob M. Lashly, 
to present the awaited report of the 
Committee on Coordination of the 
Association’s war effort. Mr. Lashly 
first read with great earnestness the 
forthright report, which is printed 
in full elsewhere in this issue. “In 
order to implement the suggestions 
that re- 
the 


several resolutions prepared by the 


and recommendations of 


port,” he offered successively 
Committee. 

The first resolution was as follows: 

REsoLvepD, That the name of the 

Special Committee on National De- 

fense be changed to Committee on 

War Work of the American Bar Asso- 

ciation.” 

This was adopted by the House, 
unanimously and without discussion. 
The second 
President Lashly was as foilows: 


resolution moved by 


REso_vepD, That a Special Commit- 
tee be authorized to be appointed, 
known as the Civilian Defense Com- 
mittee; that the same be appointed by 
the President within his discretion as 
to personnel and numbers, with the 
consent and approval of the Board of 
Governors, and that such committee 
shall serve in the field of civilian de- 
related areas, as shall be 
the Committee for Co- 
and Direction of War 


fense and 
directed by 
ordination 
Effort. 
The House Shies at Mere “Defense” 
in a Committee Title 


Mr. Joseph F. O'Connell, of 
Massachusetts, arose to ask that the 
words ‘and war work” be added to 
the the 
“There is no inspiration in the word 
the Massachu- 
setts delegate. “It is an unfortunate 


name of new committee. 


‘defense’,”’ declared 
word at this present time. I want to 
have the activity that is necessary to 
bring out an attack. We are going 
to win this war only by an attack, 


and I don’t believe that the inspira- 
tion necessary to carry it out is going 
to be achieved by using the word 
“defense” all of the time. We are, 
of course, necessarily committed to 
defense, but there is something more 
than that; and I would like to move 
that there be added to the name of 
that committee the words ‘and wai 
work’,”’ 

General John T. Barker, of 
Missouri, asked if the word “offense” 
could be substituted. Mr. O’Connell, 
at the suggestion of Mr. Grinnell, of 
Massachusetts, changed his amend- 
ment so as to add the words “and 
War Emergency.” 

Mr. Charles Markell, of Maryland, 
opposed the amendment. “The Gov- 
ernment itself has set up an Office 
of Civilian Defense,” said he, “‘and 
so far as civilians are concerned, it is 
a matter of defense. Civilians are not 
engaged in waging war. Furthermore, 
one of the serious questions before 
the country today is the proper scope 
of civilian defense. 

“There is a great uprising in this 
country, and a great and legitimate 
objection to dragging into the Office 
of Civilian Defense all sorts of things 
—unrelated things—that have noth- 
ing to do with civilian defense. This 
matter of civilian defense is in a 
class by itself, and it ought to be 
kept limited. It seems to me desir- 
that alone, to 
preserve that for 
Association to make it plain that 


able, in committee 


name, and this 


civilian defense means civilian de- 
fense, and not all sorts of fantastic 
ideas that men and women can asso- 
ciate with war work and miscellane- 
ous uplift.” 


Civilian Defense Is Adhered To in 


Name of New Committee 


Mr. William Roy Vallance, of the 
District of Columbia, proposed as a 
substitute phrase “Civilian War 
Effort.” Mr. H. L. Douglass, of 
Oklahoma, thought that the purpose 
of this particular committee was to 
cooperate with the Office of Civilian 
Defense,” as the lawyers of Oklahoma 
City are doing.” Mr. O'Connell 
spoke again in favor of using the 
word “emergency.” 

Chairman Lashly then explained 
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the particular scope of this com- 
mittee, in the field of what is general- 
ly known as civilian defense, and 
isked that the recommended name 
be not amended. When the sponsors 
ff the change declined to withdraw 
their proposals, the latter were voted 
lown; and the House unanimously 
idopted the second resolution, as 
submitted. 

Mr. Barker, of Missouri, then 
questioned Mr. Lashly as to the Co- 
ordination Committee’s plan “to 
yrotect the great majority of the 
people against the small minority, 
whom the Association seems to be 
trying to protect.” Mr. Lashly re- 
plied, amid applause that “It may be 
that only a small minority, that only 
one person, weak and unable to 
sustain themselves, might afford the 
opportunity for the vindication of 
the dearest principle of our demo- 
cratic government, the rights and 
liberties and justice of the American 
way of life. And so the Committee 
on Bill of Rights has a very especial 
and very exalted duty to perform in 
these hours of danger. There is no 
trouble in getting the sentiment to 
go along with the ninety-nine per- 
cent.” 


A “High Command” Is Created to 
Take Charge of the Association’s 
War Effort 

For the Coordination Committee, 
Mr. Lashly then offered its resolu- 
tion for “all out” support of the Na 
tion’s effort in the war, as follows: 

RESOLVED, That whereas the Ameri 
can Bar Association is now maintain 
ing, and for a long time heretofore 
has maintained, various committees, 
departments and special groups de 
voted to work and activities more or 
less connected with and appertaining 
to some phase of war work, morale 
building and patriotic endeavor, the 
chief agencies for which are the spe 
cial Committee on War Work of the 

\merican Bar Association, the stand- 

ing Committee on American Citizen 
ship, the special Committee on Bill 
of Rights, the special Committee on 

Improving the Administration of Jus- 

tice, the Section of International and 

Comparative Law, and the Public In- 

formation Program of the Junior Bar 

Conference; and, whereas, the advent 

of total war makes it necessary that all 
of the mechanisms of the Association, 
as well as the powers and energies of 
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its members and groups, shall be co- 
ordinated under unified direction for 
more efficient and intensive devotion 
to war work and for the contribution 
of a more effective service to the 
country in winning the war, now, 
therefore, 

Be it Resotvep, That a Special 
Committee be appointed by the Presi- 
dent to be known as Committee for 
Coordination and Direction of War 
Effort, consisting of three members, 
of whom the President of the Associa- 
tion shall be one; such Committee to 
have complete direction of all agen- 
cies of the Association engaged in 
activities which in its judgment shall 
be in the interest and advancement of 
the war or related thereto, with power 
to select and establish an office and 
staff appropriate for its needs at such 
location as it shall determine, and 

BE 1T FURTHER RESOLVED, That such 
sum or sums shall be appropriated 
out of the income or surplus resources 
of the Association as may be needed 
for the uses of such committee, by and 
with the approval of the Budget Com- 
mittee and the Board of Governors. 
In the above text of the resolution, 

the Committee accepted changes of 
designation suggested by Mr. Beards- 
ley, of California, and Mr. Sefton 
Darr, of the District of Columbia. 
The resolution was enthusiastically 
and unanimously adopted by the 
House. 

Chairman Lashly then reported 
that “the report of the Committee 
on National Defense contains, on 
page four, four recommendations on 
resolutions and matters referred at 
the Indianapolis meeting to that 
Committee. This Committee thinks 
that the recommendations are proper 
and that they should be adopted.” 
His motion for their adoption was 
unanimously carried by the House. 

Chairman Lashly reported further 
that, 

As to the recommendations of the 
Committee on American Citizenship 
and Committee on Bill of Rights, the 
Committee believes that these recom- 
mendations be referred to the Com- 
mittee on Coordination and Direction 
of War Effort of the American Bar 
Association, for their consideration. 
His motion for such a reference 

was unanimously adopted by the 
House. Hearty applause, in recogni- 
tion of the laborious and effective 
work performed by the Committee 
on Coordination, greeted this final 
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action. 

President Armstrong gave assur- 
ance that the services of the Asso- 
ciation had been tendered to the 
Attorney General of the United 
States; also, that copies of these res- 
olutions would be made available 
quickly to all members of the House 
and the Bar. 


Budget Committee Submits a Clear 
and Demonstrative Statement 


Chairman Philip J. Wickser, of the 
Board of Governors’ Budget Com- 
mittee, gave a concise and inform- 
ative statement as to Association 
finances. “I have rather satisfactory 
and rather solemn news to bring you 
this morning,” said Mr. Wickser. 
“Pursuant to the statement made 
before you in the fall and at the 
direction of the Budget Committee, 
I caused a summary statement of the 
operations and condition of the Asso- 
ciation to be sent each of you last 
Wednesday. This statement indicates 
that thus far this year we have come 
along in good shape. Our operations 
have been kept within bounds and so 
have our financial affairs. We 
budgeted in the fall about $250,000 
in appropriations against an esti- 
mated revenue of $252,000. We cut 
the estimated revenue from dues by 
about $8,000 to take care of the 
anticipated number of our members 
who might be called to the colors. 
But of the $211,000 that we have 
budgeted we have already received 
$207,000 which is proportionately as 
great an amount as in any prior 
year. Our sustaining memberships 
have come in since the first of July 
to the extent of $10,000 against 
$16,000 budgeted and the Journal 
advertising has held up well. We 
have had $12,800 against $22,000 
estimated for receipts. 

“Last year our revenues were in- 
creased by the sustaining member- 
ship campaign to the extent of 
$12,000 above what was anticipated. 
We over-appropriated our resources 
last year by some ten percent, but by 
virtue of economies practiced we 
closed the year—and I give you these 
figures now because they were not 
available in October pending the 
final audit by the auditor—with 
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$17,000 in the black which was 


credited to our surplus account. 


Association Expenses Keep Within 
Appropriations 


“In order to get the Association's 
budget October, 
1941, as many of you well know, we 


into balance, in 
pared appropriations as much as 
we could, for we were determined 
to bring in a budget which showed 
reasonable figures on anticipated in 
come and which was nevertheless in 
Last year we allowed a 
margin of $3300. This 
allowed a margin of $2880, which 


balance. 
year we 


would be the expected amount of 
operating profit. So far this year 
we have, as I said, kept well within 
that. 

“Our Headquarters and our gene 
al expenses are running about level 
at this time, which is five of the 
eleven months passed in our present 
Association year. Our Sections and 


our Committees have spent about 
fifty percent of what they might have 
been expected to spend at this time 
if their expenditures were on a 
distinctly monthly basis which, as 
you know, they are not, so while we 
have a nice cushion in that respect, 
it may perhaps be a little illusory to 
count on it because the Association’s 
year carries through and those ex- 
penses carry through until the close 
of the Detroit meeting. 

“May I say in this connection, 
that 


calls my attention to the fact that the 


parenthetically, Headquarters 
cost of reporting Section proceedings 
at Detroit is a charge against the 
amount appropriated to the Section. 
I will return to that point in a 
moment, but this is for the benefit 
of Section and committee chairmen 
in making out their affairs for this 


year. 


Association’s Surplus and Resources 
Are Staked on Today’s Action 


“Now we have a balance shect. 
This morning you have taken very 
solemn 


all the resources of this Association, 


action. You have pledged 


as you well should, to the prosecu 
We 
possibly make that effort, we cannot 


tion of the war effort. cannot 
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make it successful or even a valuable 


contribution to our country in its 


present hour of need, by drawing on 
revenues of this 


ordinary current 


Association. In order not to wait ot 


to delay, you have this morning 
pledged all of our resources, all of 
our surplus, to the extent that it 
needed. It 


we are going to need new revenues, 


may be is obvious that 


either by memberships, grants, gifts 
or otherwise, as well as by economies 
of effort and a partial diminution or 
diminishment of the regular business 
the but 


activities of organization, 


after those economies have’ been 
effected, you will still need to come 
forward with every financial assist 
ance you can marshal if we want to 
have any surplus a year from now. 
Our surplus has been built up not 
through any endowment, but by care- 
ful husbanding of funds, as the re- 
It has grown 


$20,000 a 


port sent you shows. 


at the rate of about yeal 
since 1926, with the exception of 
three years in which the Association, 


one of them at least, in 1937, made 
great effort for its particular ideal, 
oul 


the preservation of Supreme 


Court. In those three years, we went 
$86,000 into the red on operations 
and that was a cross charge against 
the $20,000 a year profit. We, there- 
fore, have today a surplus of $110,000 


but it is not all in money. 


Conservative Accounting Methods 


Used 


“A year ago or two years ago, we 


wrote down our financial assets by 
nearly $70,000 in order to get them 
in line with current values, our 
building, our fixtures, and all the 
things that could not be sold honestly 
or estimated honestly as being ca 
pable of being sold at the market 
value at which we were carrying 
them. We have left $110,000 of which 
$68,507 is in securities and $5,500 is 
in cash. Therefore, gentlemen, you 
have $74,000 in which to prosecute, 
by the appropriation or us? of all or 
any part of it that you direct, this 
war effort which we have highly 
resolved this morning that we shall 
make. I call this to your attention 
so that you may be well aware of the 
resources, but those 


limit of our 





funds and those assets are real funds 
and real assets. 

“We have set up reserves against 
have written 
where it 


market fluctuation. We 


down our real estate to 


bears a resemblance in carriag¢ 


figure to what it can be sold for, but 
for quick conversion, exclusive of 
our trust funds, we have $74,000 
plus whatever more we get by way of 


membership, grant, gift or contribu 


tion. That is the history of yow 
surplus account. 
“In the trust funds we _ have 


$217,000, the bulk of which is in the 


Ross Essay Fund. Those funds are 
supported by cash and almost entire 
ly as far as bonds go by government 
bonds. On the first of July the securi 
ties had a market value of $4,432 in 
which they 


Asso 


ciation is in good running order and 


excess of the amount at 


were carried; therefore your 
healthy on its operations although a 
little cramped. Its capital assets are 
sound and in good order and at youn 


disposal. 
Membership Is 30,280 with Slight 
Decline 


“I will leave it to the Ways and 


Means Committee to discuss with 
you further what, if any, methods 
should be adopted at this time to 
supplement our revenues for the 


coming year. Our membership has 
10t fallen off perhaps as much as it 
might have been expected to fall off. 
It has fallen off only a little over one 
percent a year net, even after a fairly 
rigid policy of dropping members 
whose 


for non-payment of dues 


arrearage became greater than a 


year or two. 
“We have at this writing 30,280, 
On the 


method in which the membership 


I believe it is, members. 


figures are kept, we will probably 


have three or four hundred more 
than that by the first of July, since 
those who are to be dropped for this 
year have already been dropped. 
“The system of statement of the 
balance sheet and statement of oper- 
ations has been changed, and you 
will find in the forthcoming Annual 
Report a considerably altered state- 
financial affairs and 


ment of the 


operations of this Assoc iation. I be- 
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speak your close attention to that 
schedule when it comes out because 
we are not going to prosecute ably 
sur war effort unless we are well 
iware of what is going to be neces- 
sary in the way of financial resources 
io do it. That in turn depends upon 
our intelligent understanding and 
apprec iation of exactly where we are, 
in order that we may contribute 


xactly what we need 


Announcements to Sections and 
Committees 


“Two minor announcements. I 
call your attention to the fact that 
the present form of vouchers fot 
expenditures in conne¢ tion with this 
neeting has been somewhat altered. 
rhe delegates are requested to charge 
io their Committees and Sections, 
when those Committees and Sections 
have appropriations and meet here, 
the expenses for the meeting, rather 
than to charge them against the ex- 
penses of attending the mid-year 
meeting as such 

“Last fall the Budget Committee, 
pursuant to the announcement made 
to you then, sent to all Sections and 
to all Committees having appropria 
tion of substance, a request for the 
submission of line budget data. This 
was not done to harass the Com- 
mittees. It was done to set up at 
Headquarters more exact data as to 
Committees ex- 


exactly where the 


pected money, to 


avoid duplications and to_ perfect 


to spe nd the i 


economies. 

“In connection with that, Head- 
quarters will send and has been send- 
ing to each Committee and Section a 
statement of its exact financial posi- 
tion at the end of each month, show- 
ing what has been appropriated, 
what has been spent from the appro- 
priation and showing debit entries 
against the line budget, to be pre- 
pared and submitted by the Com- 
mittees and Sections. Not all the 
Committees and Sections have com- 
plied, because some have said that 
they couldn’t very well figure it out. 
We do not require exact informa- 
tion, but I bespeak now your further 
cooperation in this direction so that 
the Association may be put upon an 
even better business, financial basis 
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and so that we may be privileged 
to cut corners and to save money 
wherever possible.” (Applause) 
After this clear and impressive 
statement of the financial hazards in- 
herent in the Association’s great un- 
dertaking, the report of the Budget 
Committee was approved as given. 


Committee on Ways and Means 
Asks all Members to Help 


Mr. Howard L. Barkdull, of Ohio, 
Chairman of the hard-working Com- 
mittee on Ways and Means, gave its 
report, as follows: 

“The Ways and Means Committee 
wishes first to report that, pursuant 
to the action taken by this House at 
Indianapolis, the American Bar Asso- 
ciation Endowment has been or- 
ganized. ‘The corporation is now in 
existence under the laws of the State 
of Illinois. Yesterday afternoon the 
first meeting of the Directors was 
held; and Jacob M. Lashly was made 
the first President of the Endowment 
Corporation, so that we are now, 
for the first time, in a position to 
accept on behalf of the Association 
gifts, either by will or otherwise. 
There will be publicity given to this 
fact, but meanwhile we wish to urge 
that you let this fact be known to 
your friends and to your wealthy 
clients. The corporation has been 
so organized as to make these gifts 
free from federal taxation, that is 
gift taxes and estate taxes, and like- 
wise the gifts are available as in- 
come tax deductions in the returns 
of the donors. 

“You have heard from the Chair- 
man of the Budget Committee as to 
the entire resources of the American 
Bar Association being available for 
the carrying on of the war effort. It 
is the job of the Ways and Means 
Committee to minimize the extent 
to which we go into surplus for that 
purpose. This war is likely to last 
over a period of years, and we have 
the feeling that, from every stand- 
point, it is highly desirable that the 
American Bar Association pay its 
way as we go along in these war 
activities. We don’t know at the 
present time how much we are going 
to lose in dues of members entering 
the service, but as time goes on, 


that is going to be greater and 
greater. So that what we really have 
to make up is for that loss of dues 
as well as the financing of these war 


activities. 


Help of Every Member Is 
Needed Now 


“We have already written letters 
to the members of this House, and 
have sent out a supply of sustaining 
membership cards on the new basis 
of permanent sustaining member- 
ships. But pending the present meet- 
ing, this campaign has not been 
pressed; but the program of war 
participation is now clear, so that 
we are in a -position to make our 
case and we are ready to take up the 
sustaining membership campaign in 
earnest. 

“Last year we got 880 sustaining 
memberships at $25 each, that is 
$22,000. By action of the Administra- 
tion Committee, those sustaining 
members were declared to be paid 
up to July 1, 1942, so that when 
those men are approached, the $25 
which they contribute will be for the 
year beginning July 1, 1942. For all 
others the dues will be on a prorated 
basis, so that a man who signs a card 
during the present quarter will give 
a check for $8.50, carrying to the 
first of July. During the quarter 
beginning April 1, that will be $4.25, 
carrying to the first of July. From 
that time on, it would be at the rate 
of $25 a year. 

“For the purposes of the present 
campaign, the Ways and Means 
Committee have divided the forty- 
eight states among the members, the 
five members of the Ways and Means 
Committee. One man is to be placed 
in charge of each state. We are rely- 
ing, to a very large extent, upon the 
members of this House. The persons 
who are in this room now are in the 
best position to make this approach. 
You know, as no one else knows, the 
details of the war program. You 
know the American Bar Association 
and its activities, and you understand 
what those needs are, as others do 
not. 

“We feel that it is necessary to 
make an optimistic, confident ap- 
proach, not one of apology. There 
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will be objections made. People will 
say income tax scares them. Of 
course it does. We all know that. 
We know it is going to be worse next 
year than it is this year. All of us 
are approached for contributions 
from all sorts of sources. But these 
objections really mean nothing when 
everything is at stake. We feel that 
every lawyer must stretch a point in 
supporting the united effort of his 
profession to help win the war. 


Personal Work Will Sustain Our 


Patriotic Program 


“The mere announcement of this 
is not going to produce the results. 
An approach from some unknown 
source will not turn the trick. It is 
necessary that a personal appeal be 
made from someone who is right on 
the ground, someone who has a real 
acquaintance with the prospective 
sustaining member, someone in 
whom he has confidence. 

“So it is, members of the House, 
that with the approval of the Board 
of Governors, we come to you. The 
Ways and Means Committee really 
has a tough assignment. You men 
have done enough on sustaining 
memberships already to know that 
it is not an agreeable job, but there 
is this difference: Up until the pres 
ent time it has been on a year-to-yeal 
basis. All of the sustaining member- 
ships have been just for one year. W: 
are now on a permanent basis, and 
we are not passing the hat for special 
contributions when we are asking 
the members of the Association to 
sign sustaining membership cards. 
We are asking those members of the 
Association who can afford it to be 
come sustaining members, not simply 
for this year, but until such time as 
they notify us to the contrary. 

“For the past two days, yesterday 
and today, we have heard these ques- 
tions discussed, and every man is 
asking himself, “What can I do, my 
self, to help along in this thing?’ Her« 
is one answer that is very definite and 
concrete and specific. The answer is, 
that you can yourself, if you can see 
your way clear, by stretching a point, 
become a sustaining member of the 
American Bar Association. Whether 
or not you can do this, you can put 
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your shoulders to the wheel in your 
own state by getting as many people 
as possible to sign these cards. 

“If you men will give to the Ways 
and Means Committee the same kind 
of support that you did last year, 
when we got 880 sustaining members, 
we will be able to say to this House 
at the next meeting that it is not 
going to be necessary, for the present 
year at least, to dip into surplus. 
(Applause)” 

The report of the Ways and Means 
Committee was then approved, as 
presented. 


The Committee on Draft 
Reports Several Resolutions 


Chairman John Kirkland Clark, of 
New York, reported on several resolu- 
tions referred to the Committee on 
Draft. A resolution offered by Mr. 
Sylvester C. Smith, Jr., of New 
Jersey, was reported in the following 
amended form, acceptable to Mr. 
Smith, and was 


adopted by the 


House: 

ReEso_vep that the Association ap 
proves the principle of establishing a 
Federal Board of Legal Examiners 
for the purpose of ascertaining by 
competitive and non-competitive ex 
aminations the competence of persons 
to be engaged in the federal legal 
service, and for the establishment of 
a panel of persons eligible for 
appointment; 

FURTHER RESOLVED that the Associa 
tion believes that such procedure is 
in the public interest and represents 
an advance over the engagement of 
public legal services by methods hav 
ing no uniform standard for ascer 
taining the competence, the extent of 
legal experience, and the repute ol 
applicants for legal positions. 
Chairman Clark reported 

mittee approval for, and the House 


col- 


adopted, the following resolution by 
Mr. Wilbur F. Denious, of Colorado: 
REsotvep that the Chairman of this 

House appoint a committee of not 
more than five or less than three, to 
study the subject of an increased 
membership of the Association and 
report to this House as soon as study 
is completed. 

The resolution sponsored by Chai1 
man Grant, of the Section of Inter 
national and Comparative Law, 
which occasioned some debate when 
first offered in the House, was re- 


ported by Chairman Clark, for a 











majority of his Committee, in the 
following revised form, acceptabl 
to Mr. Grant: 

WHEREAS it is the sense of the As 
sociation that the Section of Interna 
tional and Comparative Law has an 
unprecedented opportunity for publi: 
service in connection with the recon 
struction of international law and in 
ternational relations consequent upon 
the termination of the present world 
war; and 

WuereEas the Bar, throughout the 
duration of the war and in anticipa 
tion of its termination can rende1 
valuable service in the attempted as 
certainment of just legal principles 
which will help establish a_ lasting 
peace, 

Now ‘THEREFORE BE IT 
that the Section of International and 


RESOLVED 
Comparative Law devote itself 
through such committees as the Chai 
man may deem appropriate, with the 
cooperation of the Association of 

American Law Schools and other agen 
cies, to research in and study of such 
legal doctrines and problems as may 
seem desirable as basic and fundamen 
tal principles for the establishment of 
peace following the present world wan 
and for the constitution of an interna 
tional system, founded on law and 
order, which may assure maximum 
justice and equity among nations and 
the maintenance of a permanent in 
ternational peace. 

The resolution was adopted by the 
House in the above form. Mr. Sidney 
leiser’s resolution for a Committee 
on Information had been brought to 
the attention of the Committee on 
War Activities, and so was not 


pressed or reported on 


Resolutions as to Lawyers in the 
Philippines 
Chairman Clark moved also the 
adoption of the following resolution, 


prepared by his committee, which 


was carried unanimously: 

The American Bar Association 1s 
deeply sensible of the misfortunes 
tragedy and destruction which have 
been visited upon the people of the 
Philippine Islands, including our 
brothers of the Bar and of this As 
sociation. 

We express to the people of the 
Philippines and their families, includ- 
ing the members of the Bar, our pro 
found sympathy in their affliction and 
pledge ourselves to all possible efforts 
for their relief and deliverance. 

In the hope that words of cheet 
and encouragement will lessen the 
burden of the present darkness and 
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will light the lamp of hope, we assure 
vou that the thousands of miles which 
separate us cannot weaken the bond 
of sympathy and mutual idealism 
which exists between us and which, 
under God, cannot be destroyed 

Publication in the JOURNAL was 
lirected by the House. Chairman 


Grant, for his Section, announced 





ibout this war, and she still is very 


rious. 


The British People Are Resolute 


“T have two observations about the 
British people in this crisis. The 
first is that they, through their hard- 
ships and suffering have not only 
been able to take it, but they re- 
solved to give some of that same 
hing to the enemy. I am further 
mvinced that there never will be 
a negotiated peace with Hitler so 
far as the British people are con- 
cerned. (Applause) They think that 
made a mistake before because 
we got rid of the Kaiser, thinking 
that the German people were not to 
lame. The Kaiser went to chopping 
wood, and they got a Hitler. There 
had been a change of label but not 
a change of heart, and they realize 
today that every German is their 
enemy; and we, too, ought to realize 
that every German is our enemy and 
every Jap is our enemy and we ought 
to get ready. ( Applause) 

‘What can we do as lawyers? That 
has given me a great deal of con- 
ern. Since I have been here I have 
talked with many of you. May I be 
personal? I have an inner feeling 
and conscience, just like you do. I 
know, as I see your faces and as I 
talk with you one by one, that that 
is your deep and vital concern to- 
day, because you want to do some- 
thing to help your country in this 
hour of crisis. 


Specific Things Which Lawyers 
Can Do 
“Now a few concrete suggestions. 
When the Selective Service Act was 
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ENGLISH BAR SETS EXAMPLE 


the publication and availability of 
Dean Wigmore’s compendium and 
“guide for American attorneys with 
respect to the state of war.” 
President Armstrong then closed 
the meeting with eloquent words in 
appreciation of the work of the 
House and in expression of the loyal- 


ENGLISH BAR SETS EXAMPLE 


(Continued from page 263) 


passed, I volunteered for service on 
one of those Boards, as many of you 
did, and I have enjoyed the service, 
but still that wasn’t enough. Down 
in Texas we organized what is known 
as the Texas Defense Guard, a 
military organization. It is true it is 
a state force, but it is a military or- 
ganization, and it is open to some of 
us who cannot actively bear arms, 
as we did in the last war. Personally, 
I have gotten a great deal of satisfac- 
tion out of my connection with that 
military organization, and I want to 
throw out a suggestion to you in just 
a moment about that organization. 
“Immediately after Dunkerque, 
Mr. Anthony Eden went on the radio 
and called for volunteers to help 
stem the tide of the anticipated Ger- 
man invasion. Two hundred thou- 
sand volunteered the first day. To 
make a long story short, that great 
band of volunteers, all able-bodied 
men above eighteen years of age, not 
formally in the military service, has 
been welded into an organization 
known as the British Home Guard. 
It is a military organization. It is 
vitally integrated as a part of the 
defense of the country; and today 
there are 1,750,000 civilians in that 
military organization, each of whom 
gives one day a week to guarding his 
home area and two nights a week in 
connection with military drill. 


Need for a Home Guard in 
American States 
“The morale is magnificent, and 
those men have attended their meet- 
ings on maneuvers and otherwise. 
They think that the final victory 
will never be won until it is fought 








ty and love of lawyers for their coun- 
try. These are published elsewhere 
in this issue. “Now good-bye each 
of you,” he said, “collectively and 
individually, and Godspeed!” 
Chairman Crump then declared 
this notable meeting of the House 
adjourned, at the hour of 12 noon. 





out on the plains of England or on 
the continent of Europe; and they 
are deadly in earnest about it, and 
they are glad to give their day of 
rest, while six days a week they are 
working at their own jobs. 

“We as lawyers, in our individual 
communities and in our states, can 
encourage the extension of that type 
of military force, to guard our own 
home cities and our own home states 
and our own United States of Amer- 
ica. Do we need it? Without being 
personal, I heard in one of our 
neighboring states the other day, 
when asked to organize one of these 
forces, the Governor said, ‘We don’t 
need such a force as that. If the 
Japs come, we will take care of them.’ 
That is the type of complacency that 
has permitted the Japs and the Ger- 
mans to make such terrific pro- 
gress. 

“The lawyers of this country ought 
to organize, and ought to encourage 
the organization of, state military 
units, if you please, the home guards, 
and go out there and get a uniform 
on and do something for their coun- 
try. 


Lawyers Are Aiding Civilian 
Defense 


“The second suggestion I have is 
as to Civilian Defense. I happen to 
be Civilian Defense Director in my 
own area. There are a lot of things 
I don’t like about it. I realize that we 
cannot win this war by employing 
dancing teachers and art directors. 
(Applause) And yet we as lawyers 
sit on the sidelines and criticize the 
Civilian Defense, and say that it 
is not properly organized. But 
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shouldn't we as lawyers get into those 
organizations and see that they ar¢ 
properly organized and that we do 
our share, instead of sitting on the 
sidelines and criticizing? 

“What can we do? I want to give 
you one or two illustrations. Down 
in the City of Houston, the bar asso- 
ciation volunteered to furnish 100 
men to go to school and become air 
raid warden instructors. Then they 
picked them, hand-picked them. 
Dave Simmons back there, and Jim 
Shepherd, and some of the others, 
are in it. They taught flight of the 
bomb, and they volunteered with 
that work, and they are doing a 
swell job. 

“In some of the other associations, 
I happen to know that lawyers have 
volunteered to serve on legal and 
intelligence committees and keep up 
with the rules and regulations and 
laws affecting the very problems that 
have been discussed here today, and 
so are integrating themselves into a 
part of the vital defense of this 
country. 

“We can do something, if we will 
do it, and I think that is a medium, 
the Civilian Defense organization, to 
which the lawyers may become 
attached and render some real serv- 


ice. 
Civilians Must Mobilize and Act 


“As Judge Parker and others have 
said, this is total war, and it is 
almost a trite saying, but in order to 
realize what that means, we must 
recognize that this war is the type 
of war waged by ruthless dictators, 
and that it affects every civilian as 
well as every soldier. In fact, in 
Great Britain they facetiously say, 
‘If you want to get a safe spot, join 
the army. The civilian is the one 
who has really suffered the casualties.’ 
So, in this country, the quicker we 
understand that we must have total 
mobilization of all men and women 
and man power and resources and 
labor, if you please, the better, be- 
cause we cannot win this war on a 
five-day-week and eight-hour working 
day. (Applause) The lawyers who 
fought for liberty and freedom have 
a chance now to get in the harness 
and do something. 
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‘Harry Knight said to me the other 
night, ‘What can we do as individu- 
als?’ The only thing that I can 
suggest to you, in these committee 
reports and otherwise that we will 
consider, is that you as an individu- 
al lawyer know where you can serve 
best and what will satisfy your own 
conscience, and that you then find 
that place and go to work and help 
lead the people of America to a 
victory that will come after one of 
the longest and hardest and roughest 
roads that you and I have ever 
traveled.” (Applause) 


Association's Program 
Would Benefit 


Nation 
7. American Bar Association has 


proposed a four-point program for 


congressional action to speed up war 
production. Its suggestions are fair 
and reasonable and should appeal to 
the great mass of working people. 
\nd there isn’t any question that 
enactment of such a program would 


benefit the nation. 


First, the Bar Association would 
prohibit strikes in all war industries 
until thirty days’ notice of intention 
to strike had been given and a 
strike had been authorized by secret 
ballot of the employees at an election 
held under auspices of the United 
States conciliation service. Second, 
after a strike vote, there would be a 
sixty-day “cooling off” or “stay in” 
period during which attempts would 
be made to settle the controversy by 
mediation, conciliation, fact-finding 
Third, 
there would be an outright prohibi- 


and voluntary arbitration. 


tion of jurisdictional strikes, boycotts 
of materials, lockouts, sympathetic 
strikes, hiring of professional strike- 
breakers, picketing of homes and of 
picketing by others than bona fide 
employees of the establishment pick- 
eted. Fourth, during the war period, 
changes in the closed or union or 
open shop status of industries would 
be prohibited, except where a change 
was made by wholly voluntary agree- 


ment of employers and employees. 
Editorial in Denver Post, March 12, 1942 
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Notice by the Board 
of Elections 


N order to meet the publication 
| date for this issue of the JOURNAL, 
it has not been possible for the 
Board of Elections to announce here 
a summary of the nominations for 
State Delegates, as a result of the 
petitions which have been filed. 
Attention is called, however, to peti- 
tions which appeared in the Febru- 
ary and March issues, as well as those 
which follow. 

Ballots will be mailed on or before 
April 25 to members in good stand- 
ing in the twenty-one jurisdictions 
holding elections to fill vacancies or 
for the regular three-year term. Full 
instructions for voting will accom- 
pany the ballots. 

EpWaArbD T. FAIRCHILD, 


Chairman 


Illinois 
To the Board of Elections: 

The undersigned hereby nominate 
John M. Niehaus, Jr., of Peoria, for 
the office of State Delegate for and 
from the State of Illinois, for the 
three-year term beginning at the 
adjournment of the 1942 Annual 
Meeting: 

Mr. Kawin Kennedy, of Blooming- 
ton; 

Messrs. Charles Wham and June 
C. Smith, of Centralia; 

Messrs. Laurens G. Hastings, J]. 
X. Schwartz, Frank D. Mayer, Whit- 
ney Campbell, Stephen A. Mitchell, 
John S. Miller, Orville J. Taylor, 
Francis L. Daily, Edward P. Morse, 
Henry S. Moser, Chester R. Davis, 
Holman D. Pettibone, C. H. Poppen- 
husen, and John E. Baker, Jr., of 
Chicago; 

Messrs. Donald C. Dobbins and 
James G. Thomas, of Champaign; 

Messrs. William M. Acton, Walter 
T. Gunn, and Harold F. Lindley, of 
Danville; 

Messrs. Clark A. McMillen and 
Horace B. Garman, of Decatur; 

Mr. Harold G. Baker, of East St. 
Louis; 

Messrs. Theodore N. Schnell and 
G. R. Beverly, of Elgin; 
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Mr. Rodney L. 
burg; 

Messrs. 
Thomas R. Figenbaum, of Mattoon; 

Messrs. Cyrus Churchill and ]. L. 
Oakleaf, of Moline; 

Mr. William I. Hibbs, of Ottawa; 

Mr. Franklin L. Velde, of Pekin; 

Messrs. Frederick V. Arber, Joseph 
F. Bartley, John E 
VY. Champion, William L. Eagleton, 
John M. Elliott, Walter S. Horton, 
jay T. Hunter, Frank T. Miller, 
Clyde Stone, and Oscar P. Wester- 


Craig Van Meter and 


Cassidy, Edwin 


velt, of Peoria; 
Mr. Carey R 
on; 
Mr. ‘Thomas 
Island, and 
Messrs. Henry I. Green, William 
G. Palmer and William E. 


if Urbana. 


Johnson, of Prince 


Rock 


Sinnett, of 


sritton, 


Illinois 
To the Board of Elections: 
he undersigned hereby nominate 
R. Allan Stephens, of Springfield, fon 
he office of State 
from the State of 


Delegate for and 
Illinois, for the 
regular three-year term beginning at 
the adjournment of the 1942 Annual 
\eeting: 

Mr. J. E. Etherton, of Carbondale; 

Messrs. Charles P. Megan, Tappan 
Gregory, Benjamin Wham, Charles 
Leviton, B. F. Langworthy, Lloyd D. 
Heth, Henry A. Gardner, Warren B. 
Buckley, Charles O. Rundall, James 
Economos, Hayes McKinney, Carl 


R. Latham, Joseph C. Lamy, Edgar 
5. Tolman, William M. James, M. B. 
Kennedy, Herbert C. DeYoung, F. 
Howard Eldridge, James P. Harrold, 
Wm. M. Haight, Stephen E. Hurley, 
Leo J. Bartoline, Charles F. Hough, 
Joseph M. Larimer, and Misses Mary 
Hazel Crawford and Helen M. Ci 
rese, of Chicago; 
Mr. Horace B 
catur; 
Mr. Hosea V. Ferrell, of Marion: 
Mr. Clarence W. Heyl, of Peoria; 
Cairo A. Trimble and 
Carey R. Johnson, of Princeton; and 
Mr. Alonzo Hoff, of Springfield. 


Garman, of De 


Messrs. 


Iowa 
To the Board of Elections: 
The undersigned hereby nominate 
VoL. 28 
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Stuart, of Gales- 
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Frederic M. Miller, of Des Moines, 
for the office of State Delegate for 
and from the State of Iowa, for the 
vacancy in the term to expire at the 
adjournment of the 1942 Annual 
Meeting, and for the three-year term 


beginning at the adjournment of the 


1942 Annual Meeting: 

Messrs. J. W. Albright, B. T. 
Perrine, Robert W. Neff, T. M. 
Ingersoll, A. H. Sargent, Don Barnes, 
John D. Randall, Elmer A. Johnson, 
B. L. Wick, Wm. W. Crissman, J]. M. 
Grimm, V. C. Shuttleworth, S. D. 
Quarton, G. P. Linville, and O. N. 
Elliott, of Cedar Rapids; 

Messrs. Raymond A. Smith, John 
L. Peterson, Henry K. Peterson, 
Karl F. Geiser, Robert M. Baird, 
P. C. Rasmussen, and Addison G. 
Kistle, of Council Bluffs; 

Mr. Wayne G. Cook, of Daven- 
port, 

Messrs. Paul B. DeWitt, Alex- 
ander M. Miller, Oliver H. Miller, 
Phineas Henry, Donald Evans, G. E. 
srammer, Thomas B. Roberts, W. Z. 
Proctor, Howard Steele, Eugene D. 
Perry, Vincent Starzinger, H. H. 
Stipp, Frank W. Davis, A. A. Me- 
Laughlin, James C. Davis, Jr., Ray 
Nyemaster, R. W. Colflesh, J. L. 
Parrish, Jr., Charles Bradshaw, 
Homer E. Bradshaw, Edgar Mus- 
grave, Edward J. Kelly, H. M. Hav- 
ner, Joseph Brody, and Miss Eliza- 
beth Hyde, of Des Moines; 

Mr. Rollin M. Perkins, of Iowa 
City; and 

Mr. H. G. 
shalltown. 


Cartwright, of Mar- 


Michigan 
To the Board of Elections: 

Che undersigned hereby nominate 
Glenn C. Gillespie, of Pontiac, for 
the office of State Delegate for and 
from the State of Michigan, for the 
three-year term beginning at the ad- 
journment of the 1942 Annual 
Meeting: 

Messrs. John A. Mustard and Emil 
L. Storkan, of Battle Creek; 

Messrs. Edward S. Clark and Wm. 
B. Henry, of Bay City; 

Messrs. George E. Brand, Paul H. 
King, Frederic S. Glover, Jr., Fred- 
erick H. 
King, Emmett E. Eagan, Edward A. 


Robinson, Lawrence 5S. 











Macdonald, Ferris D. Stone, Thomas 
G. Long, Rockwell T. Gust, Frank 
D. Eaman, and Laurence M. Sprague, 
of Detroit; 

Messrs. Harry G. Gault, Matthew 
Davison, Jr., and Charles S. Neither- 
cut, of Flint; 

Messrs. Benn M. Corwin, Norman 
A. Lilly, John Duncan McDonald, 
Cornelius Wiarda and F. Roland 
Allaben, of Grand Rapids; 

Messrs. William G. Cloon, Charles 
M. Humphrey, Charles M. Hum- 
phrey, Jr., and Ivan D. Wright, of 
Ironwood; 

Messrs. Norman E. Leslie, J. 
Adrian Rosenburg and Reuben H. 
Rossman, of Jackson; 

Messrs. Dean W. Kelley, Paul G. 
Eger, Wm. J. Sessions, Byron L. Bal- 
lard, Charles E. Ecker and Wm. S. 
Cameron, of Lansing; 

Messrs. Alexis J. Rogoski and R. 
Burr Cochran, of Muskegon; 

Messrs. Floyd A. Calvert and Wil- 
liam C. O'Keefe, of Saginaw; and 

Messrs. Roberts P. Hudson and 
Frank P. Sault Ste. 
Marie. 


Sullivan of 


New Jersey 
To the Board of Elections: 

The undersigned hereby nominate 
William W. Evans, of Paterson, for 
the office of State Delegate for and 
from the State of New Jersey, for 
the three-year term beginning at the 
adjournment of the 1942 Annual 
Meeting: Messrs. Henry C. White- 
head, Louis A. Cowley, Morris Pash- 
man, Nicholas Martini, Arthur S. 
Corbin, and Charles W. Darmstatter, 
of Passaic; Messrs. Gustav A. Hun- 
ziker, Peter Hofstra, Edmund B. 
Randall, Robert H. Cunningham, 
Harris J. Westerhoff, Joseph A. De- 
laney, Charles C. Stalter, Randal B. 
Lewis, David L. Cole, William A. 
Sumner, Edward F. Merrey, John L. 
Griggs, Forster W. Freeman, William 
F. Hinchliffe, Archibald Krieger, 
Alexander E. Fasoli, John Grimshaw, 
Jr., Francis Caminetti, and Wendell 
W. Furrey, of Paterson. 


New Jersey 
To the Board of Elections: 
The undersigned hereby nominate 
L. Stanley Ford, of Hackensack, for 


$11 


























































































Treat Leather Belongings 








Law ~ontilia re 


brief cases, golf bags, upholstery, etc. 
will last longer and look better when 
protected by a treatment with LEXOL, 
the self-penetrating leather conditic 6 
LEXOL is easily and quickly ap 
It will not catch dirt or impair the 
delicate finish. LEXOL takes any po 
A pint at $1.00 will treat about 100 . 
umes. A gallon at $4.00 will treat about 
800. Sold by book concerns, luggage 
shoe and department stores; or order 
direct from 


THE MARTIN DENNIS COMPANY 
895 Summer Avenue, Newark, N. J. 
Quality Products Since 1893 
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USED LAW BOOKS 


We wish to purchase for cash large law 
libraries up to $25,000 valuation. Will call for, 
pack and ship worthwhile collections at our 
own expense. 


Claitor’s Book Store 
Baton Rouge, La. 








The Only Book Dealing with: 


CONTEMPTS BY 
PUBLICATION 


The Law of Trial by Newspaper 
by 
Harold Wadsworth Sullivan, 
A.B., LL.B., LL.M. 


Third Edition Revised to date 
Printed by 
Yale University Press 
Price $3.00 


Every adjudicated case in the world 
is cited. 3 Indexes. 230 pp. 
Send orders to: 


ADRIAN PETER HUGHES 
Metropolitan Station 5810 


Los Angeles, California 
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the office of State Delegate for and 
from the State of New Jersey, for the 
three-year term beginning at the ad- 
Annual 
Meeting: 

Mr. Earle Ogden Bennett, of 
Asbury Park; 

Messrs. Allen B. Endicott, Jr., and 
Albert A. F. McGee, of Atlantic City; 

Messrs. Wm. D. Lippincott and W. 
I. Boyle, of Camden; 

Messrs. Paul T. Huckin, Thos. J. 
Huckin, and LeRoy B. Huckin, of 
Englewood; 

Messrs. Milton T. Lasher, George 
F. Losche, Wm. J. Morrison, Jr., 
Francis V. D. Lloyd, and S. Charles 
Savona, of Hackensack; 

Messrs. Charles B. Collins, Ashley 
B. Carrick and Robert Carey, of 
Jersey City. 

Mr. Harold J. Brown, of Mont- 
clair; 

Messrs. Arthur T. Vanderbilt, 
Herzel H. E. Plaine, Paul de Hagara, 
Alfred C. Clapp, Leon  Dreskin, 
Adrian M. Unger, Milton M. Unger, 
Nicholas Conover English, Jerome 
L. Kessler, Jos. C. Paul, Joseph Har- 
rison, Sylvester C. Smith, Jr., Byron 
D. Ehlers, Harry Green, Leonard J. 
Emmerglick, William J. Brennan, 
Jr., and Alan W. Carrick, of Newark; 

Mr. Robert K. Bell, of Ocean City; 

Messrs. Robert B. Meyner, Alfred 
W. Seiss, and Wayne Dumont, II, of 
Phillipsburg; 

Mr. Orlando H. Dey, of Rahway; 

Messrs. Sydney V. Stoldt and Frank 
A. Morrison, of Ridgefield Park; 

Mr. George Warren, of Trenton; 

Mr. George P. Moser, of Union 
City; and Mr. Clark C. Bowers, of 
Washington. 

New Jersey 
To the Board of Elections: 

The undersigned hereby nominate 
Lionel P. Kristeller, of Newark, for 
the office of State Delegate for and 
trom the State of New Jersey, for the 








HANDWRITING EXPERTS 
FOR 50 YEARS 
Anonymous Letters Paper Ink Pencil 
Infra-Red and Ultra-Violet Photographs 
Authors of THE HAND OF HAUPTMANN 368 Pages—150 Illustrations—$3.56 
J. Vreeland Haring 
Bus. Phone, BArclay 7-8778 


Forgeries Typewriting 


15 Park Row, New York City 
Res. Phone (Newark, N. J.), HUmboldt 3-2014 


J. Howard Haring 
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regular three-year term beginning at 
the adjournment of the 1942 Annual 
Meeting: 

Messrs. Harry Cassman, David M. 
Perskie, Herbert Horn, and John 
Lloyd, Jr., of Atlantic City; 

Mr. Bartholomew Sheehan, of 
Camden; 

Mr. E. Herbert Kiefer, of Clinton; 

Mr. Leo S. Carney, of East Newark; 

Mr. David M. Klausner, of Jersey 
City; 

Mr. Samuel Rosenblatt, of Mont- 
clair; 

Messrs. William L. Dill, Jr., S. M. 
Hollander, Joseph C. Paul, S. J. 
Foosaner, Louis Auerbacker, Jr., G. 
W. C. McCarter, Gerald Foley, John 
J. Frances, Toby Furst, Howard 
Isherwood, James A. Castner, Leon 
Dreskin, Samuel Dreskin, Mortimer 
Eisner, George Furst, Seymour Bod- 
ner, Herbert J. Hannoch, Samuel I. 
Kessler, Nat. Kessler, Alexander T. 
Schenck, Saul J. Zucker, H. Edward 
Toner, G. Dixon Speakman, Andrew 
B. Crummy, Herbert M. Ellend, 
Harry Schaffer, David Stoffer, George 
B. Bailey, Alan V. Lowenstein, and 
Sigurd A. Emerson, of Newark; 

Mr. F. W. Freeman, of Paterson; 

Mr. Frederick A. Pope, of Somer- 
ville; 

Mr. J. B. R. Smith, of Summit; and 

Mr. J. Albert Homan, of Trenton. 


Oklahoma 
To the Board of Elections: 


The undersigned hereby nominate 
John H. Cantrell, of Oklahoma City, 
for the office of State Delegate for 
and from the State of Oklahoma, for 
the three-year term beginning at the 
adjournment of the 1942 Annual 
Meeting: 

Messrs. Orel Busby and A. W. 
Trice, of Ada; 

Messrs. J. R. Keaton, Frank Wells, 
Roy C. Lytle, D. I. Johnston, M. D. 
Green, Russell V. Johnson, R. M. 
Williams, Charles E. France, Clayton 
B. Pierce, Fred M. 


of Oklahoma City; 


Messrs. Joe S. Lewis, Felix Duval, 
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Mock, H. L. 
Douglass, James H. Ross, Rex Belisle, 
Claude Monnet, Byrne A. Bowman, 
Coleman Hayes, and Mart Brown, 
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Ellifrit, and Robert F. Arm 
trong, of Ponca City; and 
Messrs. Ray S. Fellows, Charles R. 
Fellows, J. C. Pinkerton, I. D. Mose- 
Harry Campbell, Gentry Lee, 
Klein, Roscoe 


Rosenstein, Alvin 


yron 


ras Shaw, Gerald B 

Harper, C. H. 
Richards, Garrett Logan, and Misses 
swyneth J. Parks, Jewell Russell 
\lann, and Norma F. Wheaton, of 


ilsa. 


Puerto Rico 


) the Board of Elections: 

The undersigned hereby nominate 
Martin Travieso, of San Juan, for the 
fhce of State Delegate for and from 


the ‘Territory of Puerto Rico, for 
vacancy in the term to expire at 
the adjournment of the 1942 Annual 
Meeting, and for the three-year term 
ginning at the adjournment of the 
442 Annual Meeting 
Messrs. James R. Beverley, Ryder 
Patten, R. Guil 
ermo Silva, Henry G. Molina, Jaime 
Sifre, Jr., F. Cuyar, E. 
\lartinez Rivera, Clemente Ruiz Na 
io, R. La Costa, Jr., E. T. Fiddler, 


Enrique Igaravidez, Ismael Soldevila, 


Castro Fernandez, 


Fernandez 


Carlos J. Torres, Eulogio Riera, He« 
wx Gonzalez Blanes, Philip F. Her 
ck, Gabriel de la Haba, Daniel F. 
Kelley, Charles R Hartzell, 
Brown, G. E. Gonzalez, E. 
Orlando ] 
Frank 


cil Snyder, Emilio del 


Henri 
Campos 
Antonsanti, 
Bianchi, A. 


Toro, I uis 


le] loro, 
elestino Iriarte 
Usera 


Cuyar, Jose L. Hernandez 


nd A. Gonzalez Lamas, of San Juan. 


South Carolina 
the Board of I 
The undersigned hereby nominate 

B. Allston Moore 
ofhice of Stat 
State oft 
x the vacancy in the term to expire 
1942 An 


ial Meeting, and for the three-year 


fions 


of Charleston, for 
Delegate for and 


from. the South Carolina, 


it the adjournment of the 


erm beginning at the adjournment 
ft the 1942 Annual Meeting 

Messrs. John I. Cosgrove, Huger 
Sinkler, Edward K. Pritchard, M. E 
Crosland, Thomas P. Stoney, Fred 
rick H. Horlbeck, Julian Mitchell, 
Buist, Henry 
Ben Scott Whaley, 


Jy George I Suist, 


Frank H 


Bail \ 
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Robert McC. Figg, Jr. Jos. From- 
berg, Lionel K. Legge, Louis M. Shi- 
mel, Augustine T. Smythe, and Har- 
old A. Mouzon, of Charleston; 

Messrs. Pinckney L. Cain, S. Au- 
gustus Black, J]. Q. Marshall, John E. 
Edens, and J. Henry Woodward, Jr., 
of Columbia; 

Mr. H. L. Smith, of Georgetown; 

Mr. W. G. Sirrine, of Greenville; 
and 

Messrs. Randolph Murdaugh and 
Hugh O. Hanna, of Hampton. 


Wyoming 
To the Board of Elections: 

The undersigned hereby nominate 
William O. Wilson, of Cheyenne, 
for the office of State Delegate for 
the State of 
for the regular three-year term begin- 


and from Wyoming, 
ning at the adjournment of the 1942 
(Annual Meeting: 
Mr. C. A. Zaring, of Basin; 
Messrs. R. H. Nichols, W. H. 
Brown, Jr., D. W. Ogilbee, E. E. 
Enterline, Harold H. Healy, Edward 
E. Murane, Seymour S. Bernfeld, W. 
J. Wehrli, Vincent Mulvaney, R. R. 
Rose, and G. R. Hagens, of Casper; 
Messrs. B. E. Hirst, T. Blake 
Kennedy, Clarence A. Swainson, 
John U. Loomis, Arthur Kline, and 
Charles E. 
Mr. Joseph Garst, of Douglas; 
Messrs. Clarence W. Cook, Louis 
Kabell, Jr., P. W. Spaulding, and R. 
Dwight Wallace, of Evanston; 
Mr. Joseph O. Spangler, of Grey- 
bull; 
Mr. 


Messrs. 


Lane, of Cheyenne; 


Frank A. 


Preston T. 


Barrett, of Lusk; 
McAvoy 
Harry P. Ilsley, of Newcastle; 

Mr. S. K. Briggs, of Rawlins: 

Mr. Lewis H. 
Springs; and 

Messrs. Louis J. O’Marr, H. Glenn 
Kinsley, R. E. McNally, John G. 
Hutton, D. P. B. Marshall, C. A. 
Kutcher, and A. W. Lonabaugh of 
Sheridan. 


and 


Brown, of Rock 
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The AMERICAN 
APPRAISAL Company 


Founded 1896 + Offices in Principal Cities 
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Are Attorneys 


People ? 


WE BELIEVE THEY ARE! 


And because we've treated them 
as such, the popularity of this 
hotel has grown steadily among 
members of the legal profession. 


Make it your headquarters on 
your next visit to New York. 
Across the street from the Wal- 
dorf-Astoria on the smart East 
Side, the Belmont Plaza offers 
you luxury at bargain prices. 


It’s just a few blocks from the 
midtown business district, Radio 
City, the theaters — everything 
you'll want to see and do in town. 
Each of our 800 rooms has both 
tub and shower, radio and full 
length mirror. Two  popular- 
priced, air-conditioned restaurants 
including 


GLASS HAT 
NEW YORK’'S GAYEST 
HOTEL RESTAURANT 


HOTEL 


BELMONT PLAZA 
Lexington Avenue at 49th Street 
New York 
John H. Stember 
President and General Manager 
800 Rooms from $3.00 
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George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET. CHICAGO 


“Thirty Years Expernence 


WALTER 


CENtral 5186 
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STENOGRAPHER; 
SHORTHAND REPORTER. 


Advertising by radio for stenographers 
in government service, the Civil Service 
Commission places entrance ability at 80 
words per minute. This illustrates the 
great difference between an office stenog- 
rapher and a court reporter. A minimum 
speed of at least 160 words per minute 
on solid matter and 175 on testimony is 
considered essential in most examina- 
tions for Certified Shorthand Reporter. 
It is recognized terminology that a short- 
hand reporter is one competent to do 
verbatim reporting in court and at hear- 
ings, while a stenographer (except in a 
few states where the official reporter is 
designated by statute as the stenog- 
rapher) is one whose ability is limited 
to office dictation. 

Louis Goldstein, 

Secretary, 

NATIONAI 
SHORTHAND 
REPORTERS 
ASSOCIATION 
150 Nassau St., 
New York City 
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RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 





MICHIGAN REPORTS, Vv OLU MES 
219 to 295 or any part thereof. 
Citator and Corpus Juris 


ASSOCIATION JOURNAL, 1140 North _——— 





Volumes one to fourteen, General Yearly Digest 
with advanced sheets to date. 


Reasonable offer accepted. 





"Questioned =. 








May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 


advertisers? 


& English fiction, 

















A BINDER FOR 
THE JOURNAL 


We are prepared to furnish a 
binder into which separate issues of 


the JouRNAL can be inserted and 











from which they can be detached 





with ease by means of a_ special 
device. 

It can be used merely for current 
numbers or as a permanent binding 
for the volume and placed on the 
shelf with other books 

The price is $1.50, which is merely 
manufacturer’s cost, plus mailing 
charge. Please mail check with 


order. 


AMERICAN Bar ASSOCIATION JOURNAI 
1140 North Dearborn Street, 
Chicago, Il. 








d > DEAN WIGMORE’S 
of GREAT LITERATURE FOR THE 
'E A copy of this and other lists of ane 


USED LAW BOOKS. BOUGHT AND SOLD 
~ . te 361 


BOOKS BOUGHT AND SOLD: 
Complete libraries and yd sets. Clark Board- 


describing both properties and localities. 


MER COUNTRY PLACES in all Eastern St 
Contains special features on 
r interests of prospective buyers 


better living in cour 


SEND FOR SAMPLE SHEET 
. 823 Munsey Bldg., i 
WASHINGTON, 
, will be reported with strict . Se ti 


Shorthand Reporter 





BOOKS 


JUST PURCHASED FINE 5000-VOLUME 

law library comprising National Reporter Sys 
tem complete to date, all annotations, codes, ency 
clopedias, etc. Astonishingly low prices. Inquiries 
answered promptly. CLaitor’s Book Store, Bat 
Rouge, Louisiana 





HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa. 


LOWEST PRICES — USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Natrionar Law 
Lisrary Apprarsat Assn., 538 S. Dearborn St 
Chicago, Il. 


USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boyz, Col 
cord Bldg. Oklahoma City, Okla. 





UNITED STATES GOVERNMENT PUBLI. 
cations at regular Government prices. No de- 
— Immediate Service—Write Nationat Law 
~— Sg alana 1110—13th St. N. W., Washing- 
ton, D. C. 


CHESS BOOKS, CHESS PERIODICALS 
bought and sold. Free catalogues. A. Buscuke, 
200 Hart Boulevard, Staten Island, New York 


LAW BOOKS— NEW USED — BOUGHT 
Sold—National Reporter System, Corpus Juris 

Secundum, Federal Reporter, U. S. Reports, Amer 

Juris, Amer. Law Reports Texts, etc. any set 


Jos. MitcHEeLt—5738 Thomas Ave Philadelphia 





MISCELLANEOUS 


LAW OFFICE ORGANIZATION BY REGI 
nald Heber Smith. A complete book on neces 


sary essentials for all attorneys. Reprint of fou 
articles from May, June, July Au gust, 194 
issues. Price 25c. A. B. A. Journat, 1140 


North Dearborn St., Chicag« Dept. C 


WANTED— ORGANIZERS FOR A MOVE 

ment which will help us quickly win the war and 
emancipate all mankind from future wars, poverty 
etc. Box 5386, Chicago 


DELAWARE CHARTERS: 48-HOUR SERV- 
ice; fees moderate, submitted forms. Cuas. G. 
Guyer, Iwnc., 901 Market Street, Wilmington, Del 


ADMINISTRATIVE LAW SYMPOSIUM 

Reprints Complete informative analysis 25 
cents single copy. A. B. A. Journar, 1140 N 
Dearborn St., Chicago, Ill. 





JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind pa nnomgay guaranteed 

No. 41 sent on pouneet. 

c., 7-9 West 36 St.. 
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PERIODICALS 


SAMPLE COPY FREE ON REQUEST - 

Current Legal Thought. the lawyers’ digest of 
law reviews. Address 261 Broadway. New York 
City 
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‘INDUSTRY ANSWERS THE CALL! 


32,145 Firms With Over 
17,700,000 Employees 
Have Installed the... 


PAY-ROLL SAVINGS PLAN 


Have YOU Started the Pay- Roll —— 
Savings Plan in YOUR Company? Plan Easy to Install 


Like all efficient systems, the Pay-Roll Savings 

Like a strong, healthy wind, the Pay-Roll Savings Plan is amazingly easy to install, whether your 
Plan is sweeping America! Already more than employees number three or ten thousand. 

32,000 firms, large and small, have adopted the Plan, : 


. ouns iterature, send 
with a total of over seventeen million employees— For full facts and samples of free literature, 


the coupon below—today! Or write, Treasury De- 

partment, Section C, 709 Twelfth Street NW., 
But time is short!..More and more billions are Washington, D. C. 

needed, and needed fast, to help buy the guns, tanks, 

planes, and ships America’s fighting forces must 


and the number is swelling hourly. 


have. The best and quickest way to raise this money 
is by giving every American wage earner a chance to 
participate in the regular, systematic purchase of 
Defense Bonds. The Plan provides the one perfect 
means of sluicing a part of ALL America’s income 
into the Defense Bond channel regularly every pay- 
day in an ever-rising flood. 

Do your part by installing the Pay-Roll Savings 
Plan now. For truly, in this war, this people’s war, 
VICTORY BEGINS AT THE PAY WINDOW. 

if PosiTiO’®: ~oe 


Name. -° 


MAKE EVERY PAY-DAY...BOND DAY! Viale 


_— mPLOYEes -° 


U.S.Defense BONDS * STAMPS ‘hieseml 
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THE AMERICAN LAW BOOK COMPANY 


BROOKLYN, NEW YORK 


Publishers of Corpus Juris Secundum 











